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History and Politics of Immigration, 
Refugee, and Asylum Laws and Policies 

in the United States
Kimberly Gauderman

In 2019, former president Trump declared, “Asylum—you know, I look at some of 
these asylum people; they’re gang members. They’re not afraid of anything. They 
have lawyers greeting them. They read what the lawyer tells them to read. . . . And 
they say, ‘I fear for my life.’ . . . It’s a scam. Okay? It’s a scam. It’s a hoax.”1 Vitriol 
directed at immigrants, refugees, and asylum seekers is not new. As many schol-
ars have shown, U.S. immigration laws have often degraded or excluded various 
populations based on criteria that include race, nationality, politics, occupation, 
gender, and sexuality.2 This chapter provides an overview of asylum and immi-
gration laws and policies to explain the historical context of the current asylum 
system and its politicization.

Restrictive immigration laws coexist with a deeply embedded narrative about 
American identity: “We are a ‘nation of immigrants.’” The phrase can be traced at 
least as far back as 1874, when it was used in an editorial in the Daily State Journal of 
Alexandria.3 From its inception, however, the idea of the United States as a nation 
of immigrants, with its connotations of inclusivity and racial harmony, coexisted 
with the racial exclusions of federal immigration laws and policies that ignored the  
rights of Native Americans, disregarded the legacy of enslaved Africans, and 
excluded Asians.4 In 1876, two years after the Daily State Journal’s celebration  
of immigrants, the Supreme Court affirmed that the government’s capacity to 
restrict immigration was a matter of national sovereignty. This ruling formally  
recognized the federal government’s authority to regulate immigration and con-
firmed Congress’s exclusive power to make immigration law. Federal immigration 
laws, however, continued to be enforced by states, which contributed to disparate 



118         Gauderman

treatment of migrants.5 To standardize federal authority over immigration laws, 
Congress created the Bureau of Immigration in 1891, a precursor to the Immigra-
tion and Naturalization Service (INS), currently part of the Department of Home-
land Security (DHS).6

The U.S. first recognized people fleeing persecution as a distinct category in 
immigration law in response to the refugee crisis after World War II. Congress 
began to create a formal refugee policy with the passage of the Displaced Per-
sons Act of 1948, which allowed a restricted number of displaced persons from 
Europe to establish legal residency in the U.S. Subsequent legislation continued 
the use of quotas to extend visas to those fleeing communist regimes in Europe 
and China for limited periods of time. U.S. immigration laws did not include a 
permanent policy for refugees until the Immigration and Nationality Act of 1965. 
Congress expanded refugee law in the Refugee Act of 1980, which legally defined 
refugee and systematized federal policies concerning the admission and treatment 
of refugees. The Refugee Act marked the first time that the U.S. embraced inter-
national legal principles regarding refugees. The law distinguishes two types of 
refugees, applicants for refugee status outside the U.S., who are processed in their 
home country, and applicants for refugee status physically present in the U.S., who  
are subject to an “Asylum Procedure” defined by Congress. While the 1980 Refugee 
Act continues to be the key document governing the treatment of asylum seek-
ers, subsequent presidential administrations have relied on executive authority to 
enact policies that procedurally deter asylum seekers and substantively narrow 
grounds for asylum relief.7

HISTORY OF U.S .  IMMIGR ATION L AW

Federal immigration policies have historically encouraged, or limited, specific 
groups based on criteria that include race, national origin, political affiliation, 
occupation, and family relationships. Changes in immigration laws stem from 
national debates that often cross political party lines. Historically, both Demo-
cratic and Republican administrations have enacted restrictive immigration laws 
and policies, and both have implemented laws and policies that expanded immi-
gration and broadened protections for noncitizens living in the U.S. The passage 
of new immigration laws in Congress has depended on coalitions of liberal and 
conservative politicians aligned with governmental and national interest groups. 
When these coalitions fail, presidents have often taken executive action to over-
come congressional gridlock and further their own political agendas.8

The federal government’s first significant acts to regulate immigration restricted 
migrants because of race and national origin, following earlier legislation that had 
excluded most “non-white” persons from obtaining citizenship through the Natu-
ralization Acts of 1790 and 1795.9 While citizenship was extended to persons of 
African descent in 1870, the continuing exclusion of other “non-white” popula-
tions from citizenship legitimized later racially based immigration restrictions. In 
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1875, Congress passed the Page Act, which sought to regulate Asian immigration 
by specifically restricting women of Asian descent. The Page Act included a pro-
vision that excluded prostitutes but that in practice was used to deny entry to all 
Asian women, especially women from China. The Chinese Exclusion Act, passed 
by Congress in 1882, extended immigration restrictions to Chinese men by placing 
a moratorium on the migration of Chinese laborers to the U.S. In 1907, President 
Theodore Roosevelt moved to restrict immigration from Japan in the Gentlemen’s 
Agreement, in which the U.S. pledged not to officially bar Japanese immigrants if 
Japan would end emigration to the U.S. The 1917 Immigration Act went further 
by restricting all immigrants from a so-called Asiatic zone that included Asians 
beyond the terms of the Chinese Exclusion acts and the 1907 Gentlemen’s Agree-
ment. This Immigration Act resulted in the passage of a literacy test and specified 
other excludable groups such as “idiots,” “imbeciles,” and others deemed undesir-
able based on perceived mental, physical, and moral capacity (characteristics used 
to exclude LGBTQ+ migrants), criminal background, political views, and occupa-
tion. The Asian Exclusion Act, included in the 1924 Immigration Act, restricted 
all immigration by Asian laborers and prevented all those legally restricted from 
citizenship in previous legislation from migrating to the U.S.10

The Immigration Act of 1924 was openly conceived of as an “act to limit the 
immigration of aliens to the United States.”11 Rep. Albert Johnson, who authored 
the bill and chaired the House Immigration Committee, declared during the 
debate over the bill, “It has become necessary that the United States cease to 
become an asylum.”12 The 1924 legislation was the first to permanently limit immi-
gration to the United States; it instituted the “national origins quota system,” cre-
ated preferences for family unification and occupation, and authorized the Border  
Patrol, which was created via an appropriations bill in 1924. The Immigration 
Acts of 1917 and 1924 defined immigration policies until the 1952 Immigration 
and Nationality Act (INA), which continued to uphold the national origins quota 
system and immigration preferences based on family unification and occupation 
or skills. The 1952 act explicitly barred LGBTQ+ migrants as “sexual deviants,” a 
ban that lasted until 1990. The INA incorporated immigration statutes into one 
body of law, compiled under Title 8 of the U.S. Code. Subsequent immigration 
reforms would amend provisions of the 1952 INA. The first significant amendment 
occurred through the 1965 Immigration and Nationality Act, which repealed the 
national quota system and ended consideration of race and ethnicity in immigra-
tion admissions. Instead, the 1965 law established a preference system based on 
family relationships and skills, criteria that continue to define U.S. immigration 
policy today.13

The 1986 Immigration Reform and Control Act (IRCA), enacted during the 
Reagan administration, was an immigration enforcement bill that prohibited 
employers from hiring undocumented workers. In addition, IRCA regularized the 
status of some undocumented persons in the U.S. To qualify, individuals had to 
show that they had resided continuously in the United States since January 1, 1982. 
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Over three million noncitizens achieved legal status, but this cutoff date excluded 
many Central American immigrants who fled civil wars in their countries after the 
deadline. During the George H. W. Bush administration, the Immigration Act of 
1990 affirmed family unification as a priority for immigration visas but increased 
the allotment of employment-based visas and established a new category based on 
diversity to increase immigration from countries with low rates of immigration 
to the U.S. The 1990 law ended restrictions on LGBTQ+ migrants and created 
Temporary Protected Status (TPS), which allowed the attorney general to grant 
individuals from specific countries temporary protection from deportation and 
employment authorization. In 1994, Congress authorized the Violence Against 
Women Act (VAWA), which contained provisions for noncitizens to petition 
for immigration relief independently of their abusive spouse or parent. The 1996  
Illegal Immigration Reform and Immigrant Responsibility Act (IIRAIRA), enacted 
under the Clinton administration, is the last comprehensive immigration reform 
passed by Congress. Forged during an economic recession amid fears about ter-
rorism, a revival of xenophobia, and Republican domination of both houses of 
Congress, the IIRAIRA, signed by a Democratic president, was one of the tough-
est pieces of legislation limiting immigration to date. The 1996 law provides the 
legal authority for many current enforcement actions. Notably, it mandated that 
noncitizens who resided in the U.S. for over 365 days after April 1, 1997, would 
face expulsion for ten years and that noncitizens convicted of minor crimes (such 
as shoplifting) would be detained and deported.14 IIRAIRA also created an expe-
dited removal process that permitted deportation without an immigration hearing  
and authorized the attorney general to construct physical barriers on the U.S. 
border with Mexico. Restrictions for noncitizens were further increased in 1996 
through the Antiterrorism and Effective Death Penalty Act (AEDPA). This law 
prohibited the return of noncitizens who had previously been deported and estab-
lished fines and ten-year imprisonment for violators.15

REFUGEE AND ASYLUM L AW

Fear of past and future persecution is the defining feature of being a refugee.  
Economic motivations and family reunification—the criteria for admission histor-
ically used in U.S. immigration law—are not relevant for determining refugee sta-
tus. Applicants for refugee status outside the United States are subject to numerical 
quotas yearly established by the president in consultation with Congress. There are 
no numerical quotas for those already inside the United States, who are defined 
as asylum applicants. The 1951 United Nations Refugee Convention and the 1967 
United Nations Protocol Relating to the Status of Refugees define a refugee as

a person who owing to a well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or political opinion 
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[the five protected grounds], is outside the country of his nationality and is unable or,  
owing to such fear, is unwilling to avail himself of the protection of that country;  
or who, not having a nationality and being outside the country of his former habitual 
residence as a result of such events, is unable or owing to such fear, is unwilling  
to return to it.

Asylum applicants must demonstrate that they fear persecution on account of at 
least one of five protected grounds: race, religion, nationality, membership in a 
particular social group (PSG), and political opinion.16

The United States is a party to the 1967 UN Protocol, which affirms the principle 
of non-refoulement: “refugees should not be returned to a country where they face 
serious threats to their life or freedom.” The Refugee Act of 1980 adopts essentially 
the same definition of refugee as the 1951 UN Refugee Convention and the 1967 
UN Protocol; the Refugee Act explicitly links the definition of persecution to the 
protected grounds and establishes a path to refugee status for those already physi-
cally present in the U.S. through asylum. U.S. law permits noncitizens, regardless 
of their legal status in the U.S., to petition via the affirmative or defensive asylum 
processes;17 it includes two additional forms of relief, withholding of removal and 
relief under the UN Convention Against Torture (CAT), ratified by the U.S. in 
1994. The 2005 Real ID Act contained additional provisions that increased the 
burden on applicants seeking relief through asylum, withholding of removal, and 
CAT to substantiate their claims. Specifically, the Real ID Act heightens the need 
for applicants to corroborate, through testimony and supplemental documenta-
tion, their personal credibility, the facts of their claim, and the nexus between  
the persecution they experienced and at least one of the protected grounds, or the 
reason for torture distinct from the protected grounds.18

Not everyone who flees violence in their home countries is eligible for asylum 
or other forms of relief. Under U.S. law, asylum is a discretionary form of relief that 
an asylum applicant must apply for within one year of initial physical presence in 
the United States, unless they meet one of the enumerated exceptions. Individuals 
who are convicted of certain crimes are not eligible for asylum. Applicants must 
show a “well-founded fear” (at least 10 percent) of persecution on account of at 
least one of the protected grounds. If an applicant can demonstrate that they have 
been persecuted in the past, there is a presumption of future persecution. A grant 
of asylum confers permission to remain in the U.S. and provides a basis for per-
manent residency and a path to citizenship. Asylum status may be extended to 
immediate family members.19

Withholding of removal is defined in INA section 241(b)(3). Unlike asylum, 
there is no one-year filing deadline. While applicants must also show fear of perse-
cution on account of a protected ground, the standard is much higher: “more likely 
than not,” or a 51 percent or higher chance that they will be persecuted if returned 
to their home country. As in asylum claims, there is presumption of future harm if 
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applicants can show past persecution. Applicants convicted of certain crimes are 
also barred from this form of relief. Relief under withholding of removal is man-
datory rather than discretionary; that is, if an applicant proves statutory eligibility 
and meets the burden of proof, the immigration judge must grant the application. 
Withholding of removal does not provide a basis for permanent residency, nor 
does it extend to family members. Withholding of removal prohibits deportation 
to the country of origin but does allow deportation to another “safe” country.20

Withholding of Removal and Deferral of Removal through the UN Conven-
tion Against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment are U.S. treaty obligations under article 3. CAT requires governments to  
prevent the use of torture within their territories and prohibits governments from 
sending persons to any country where they are likely to be tortured. The U.S. 
became a signatory in 1988 and ratified the Convention in 1994. To gain relief 
under CAT, applicants must show that it is “more likely than not” that they will be 
subjected to future torture by governmental officials or by individuals acting with 
the consent or acquiescence of public officials. Torture is defined in article 1 of the  
Convention Against Torture as “severe pain or suffering, whether physical or men-
tal.”21 Like withholding of removal under the INA, there is no filing deadline, and 
if an applicant proves statutory eligibility and meets the burden of proof, relief is 
mandatory. Unlike asylum and INA-defined withholding of removal, torture does 
not have to be based on one of the protected grounds; instead an applicant must 
prove that the act they have been or will be subjected to rises to the level of severe 
pain and suffering, that the act is intentional and is carried out when the individ-
ual is in the perpetrator’s custody or control, and that the government is complicit 
or acquiescent in the act. There are no exemptions to CAT protection, such as past  
criminal convictions, and there is no presumption of future torture based on  
past torture. CAT protection does not extend to family members and only pro-
hibits removal to the individual’s home country but permits deportation to a safe 
third country or detention in the United States.22

PR ACTICE OF ASYLUM AND OTHER FORMS OF RELIEF

Individuals usually apply for all three forms of relief, indicated on Form I-589, 
“Application for Asylum and for Withholding of Removal.” For asylum and with-
holding under the INA, applicants specify which of the protected grounds are 
the basis for the requested form(s) of relief and briefly explain the nature of past 
persecution and/or reasons for fearing future persecution. For relief under CAT, 
applicants explain the nature of past torture and/or fear of future torture. In a 
hearing before an immigration judge, this information may be supplemented 
by additional documentation, including affidavits and testimony by expert wit-
nesses. The grounds for asylum are very narrow, and the criteria for evaluating 
claims are multifaceted. Applicants (referred to as respondents in hearings) for 
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asylum and relief through withholding of removal must demonstrate that the 
violence they fear rises to the level of persecution, that at least one central reason 
for the persecution is a protected ground (race, religion, nationality, member-
ship in a particular social group, or political opinion), that the government is 
acquiescent or directly responsible for the persecution (unwilling and/or unable 
to protect), and that relocation within the country of origin will not protect the 
individual from persecution. Applicants bear the burden of establishing, by a 
“preponderance of evidence,” that they meet each of these criteria in order to 
gain refugee status.23

Generalized violence and criminality in a country are not bases for asylum. 
Applicants must demonstrate that they are perceived distinctly in their society on 
account of at least one of the protected grounds and that the violence they fear is 
a result of their perceived differences from others. The link between the applicable 
protected ground(s) and the violent act(s) is referred to as the nexus. Differentiat-
ing violent acts that reflect persecution based on a protected ground from gen-
eralized violence poses challenges for those who come from countries with high 
levels of crime and murder, such as the Northern Triangle countries (Guatemala, 
El Salvador, and Honduras). Gangs, for example, have territorial control in these 
nations, have infiltrated security and governmental officials, and use extortion, 
torture, and murder to control these societies. Yet specific sectors, for example, 
women and LGBTQ+ persons, face forms of violence distinct from the general 
population because of their gender, gender identity, or sexual orientation. Gangs, 
for instance, regularly rape and murder women and LGBTQ+ persons not only 
to assert authority over the individual victims, but to maintain territorial control 
by enforcing patriarchal norms that subordinate women and degrade LGBTQ+ 
persons. Governmental policies, practices of security officials and the judiciary, 
and treatment by family and community members demonstrate that women and 
LGBTQ+ persons are viewed and treated distinctly in these countries and may 
thus be considered members of a PSG.

Women, children, and LGBTQ+ persons often flee their countries of origin 
because of domestic, gender-based, and sexual violence, and their claims for pro-
tection are therefore based on their membership in a PSG, the most recently rec-
ognized and unstable protected ground in U.S. immigration law. The PSG was 
incorporated as a new basis for protection in the 1980 Refugee Act to bring U.S. 
immigration law into alignment with the 1967 UN Protocol; however, Congress 
did not define the scope of this new category. The PSG was first defined in case law, 
Matter of Acosta, in 1985. In that case, the Board of Immigration Appeals (BIA) 
interpreted the PSG as “a group of persons, all of whom share a common, immu-
table characteristic, i.e., a characteristic that either is beyond the power of the indi-
vidual members of the group to change or is so fundamental to their identities or 
consciences that it ought not be required to be changed.” Immigration judges, the 
BIA, federal circuit courts, and attorneys general have inconsistently interpreted 
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membership in a PSG, especially what constitutes “social visibility” and “particu-
larity,” making this a difficult protected ground for applicants to substantiate.24

Asylum applicants must demonstrate a “well-founded fear” of persecution 
based on objective facts. Persecution is not defined in U.S. immigration law. The 
BIA, in Matter of Acosta, defines persecution as “harm or suffering that is inflicted 
upon an individual in order to punish him for possessing a belief or characteris-
tic a persecutor seeks to overcome.” Individuals must explain why the violence, 
which can include both physical and mental harm, is persecution. Types of harm 
that may be considered persecution include physical and sexual violence, torture, 
and psychological and mental harm. Critically, the applicant must demonstrate 
that the harm is not caused by a personal grievance or delinquency but that “race, 
religion, nationality, membership in a particular social group, or political opin-
ion was or will be at least one central reason for persecuting the applicant.”25 For 
women and children, who often experience violence in the domestic sphere, the 
need to connect persecution to a protected ground is a challenge because judges 
frequently interpret domestic violence as a private crime and thus ineligible as a 
basis for asylum.26

After establishing that persecution is on account of at least one protected 
ground, applicants must show that the government cannot protect them from that 
persecution. U.S. immigration law affirms that governments have the responsibil-
ity to protect their citizens from persecution. The BIA clarified the connection 
between persecution and government authority in Matter of Acosta, specifying 
that “harm or suffering had to be inflicted either by the government of a country 
or by persons or an organization that the government was unable or unwilling to 
control.” For some applicants, such as women, the need to present evidence that 
the government is unwilling or unable to protect them presents obstacles. Women 
often flee persecution perpetrated by private actors, gender-based violence and 
femicide are generally underreported, and protective legislation may mask the 
government’s lack of will or incapacity to protect women.27

A well-founded fear of persecution is also dependent on the ability of the appli-
cant to escape persecution by relocating within the home country. Individuals 
need to present evidence that they would be endangered anywhere in the country 
by demonstrating a widespread pattern of persecution on account of one of the 
protected grounds and/or that the persecutor has the capacity to locate them any-
where in the country. Relocation must also be a “reasonable” option; that is, judges 
may consider other factors, such as economic, cultural, or social constraints, that 
would subject the respondent to other forms of harm. Claims of an individual’s 
inability to relocate have come under increasing scrutiny by the U.S. government; 
in 2019, U.S. Citizenship and Immigration Services (USCIS) issued guidance to 
asylum officers asserting that “private violence” (referring to gang violence in this 
instance) is not “pervasive” throughout the Northern Triangle. Citing U.S. State 
Department reports, the USCIS contended that “there are areas that are generally  
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very safe within each of the countries” and directed asylum officers to obtain infor-
mation on prior attempts to relocate within the country of origin. This USCIS 
guidance reflects a trend in U.S. immigration procedures to increase the burden 
on applicants to present supporting documentation for each aspect of their claims 
for relief.28

AC CESS TO LEGAL REPRESENTATION  
AND IMMIGR ATION C OURT ASSIGNMENT

Asylum and withholding of removal claims require applicants to articulate and 
substantiate narrow and interconnected legal arguments. Considering the com-
plexity of this process, it is not surprising that applicants with legal representation 
are twice as likely to gain protection. The Transactional Records Access Clearing-
house (TRAC) at Syracuse University annually tracks data and produces reports 
on civil, criminal, and DHS immigration enforcement, immigration courts, and 
judges. According to TRAC, there were a record number of asylum hearings in FY 
2019 and an exceptionally high denial rate; 69 percent of applicants were denied 
asylum and other forms of relief. In FY 2019, unrepresented applicants were suc-
cessful in only 16 percent of their claims, compared to a 33 percent rate of success 
for applicants with legal representation.29

Lack of legal representation is especially disadvantageous for some popula-
tions, such as children, who find themselves alone in immigration courts. In 2014, 
the ACLU, the American Immigration Council, and other legal advocacy groups 
argued that children cannot be expected to understand the complexity of U.S. 
immigration law and that, therefore, lack of legal representation prevented them 
from receiving a “full and fair” hearing, a violation of due process. In response to 
a class-action lawsuit on behalf of minors, the Obama administration presented 
Judge Jack Weil, an assistant chief immigration judge responsible for overseeing 
policies in the fifty-eight immigration courts, as an expert witness to argue that 
children did not need legal representation in immigration hearings. Judge Weil 
told an ACLU attorney, “I’ve taught immigration law literally to 3-year-olds and 
4-year-olds. . . . They get it.” This legal challenge to require representation for chil-
dren failed; the Ninth Circuit ruled in 2016 that the plaintiffs lacked jurisdiction 
and in 2018 denied a request for a rehearing. Unaccompanied minors without legal 
representation in immigration hearings are more likely than other populations to 
be returned to their country of origin; between 2005 and 2014, 90 percent of chil-
dren without legal representation were deported.30

Serendipity is a major determinant in asylum claims. The success of asylum 
claims also depends on the location of the immigration court and assignment to a 
specific immigration judge. Immigration judges have great discretion in granting 
or denying asylum claims. TRAC records the decisions of all immigration judges 
and found, for example, that in New York denial rates of individual judges range 
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from an average of 5 percent to 95 percent.31 Applicants are also affected by the 
hearing docket of the judge to which they are assigned. There is a tremendous 
backlog of active docket (scheduled) cases (1,596,193 as of December 2021). This 
case load is not evenly distributed among the relatively few immigration judges; 
in New York, for example, in June 2021 there were over 100,000 pending cases, 
while in Montana there were fewer than 1,000 pending cases.32 As more cases are 
placed on a judge’s docket, applicants assigned to that judge will face increasingly 
long wait times for their hearings. Asylum applicants waiting for hearings are in 
legal limbo; they cannot leave the country during this time and increasingly are 
not given work authorizations. In addition, cases may become harder to prepare as 
conditions change in their countries of origin and witnesses become unavailable.33

IMPACT OF NATIONAL ORIGIN  
ON THE ASYLUM PRO CESS

Individuals apprehended at the U.S.-Mexico border are primarily women and 
children from the Northern Triangle. According to the U.S. Customs and Border  
Patrol (CBP), in FY 2019, 851,508 persons were apprehended at the border. Of that 
number, 549,702, or 65 percent, were unaccompanied minors and family units  
(a term used to describe a parent, usually a mother, traveling with a child or chil-
dren), the majority from Northern Triangle countries. This migration pattern can 
be traced to the 2014 immigration “surge,” when there was a sharp increase in the  
number of mothers and children from the Northern Triangle apprehended at  
the border. Between October 2013 and June 2014, 47,000 children, three-quarters 
from Northern Triangle countries, were apprehended crossing the U.S.-Mexico 
border, representing a 90 percent increase from the previous year. The UNHCR 
issued a report on unaccompanied child migrants on the U.S. southern border 
in 2014, finding that 58 percent of the 404 children the agency interviewed had 
suffered serious harm that might merit international protection. In 2019, 76,020 
children arrived alone at the border to ask for protection; 83 percent (62,748) fled 
Northern Triangle countries.34

Women and children are fleeing the Northern Triangle primarily because of 
gender-based, sexual, and gang violence. The UNHCR reported that U.S. immi-
gration officers who conducted credible fear interviews (CFIs) on the U.S. border  
in fiscal year 2015 found that 80 percent of women and girls from Northern  
Triangle countries and Mexico established a “significant possibility” of persecu-
tion or a well-founded fear of persecution on account of a protected ground or 
that they would be subjected to torture if returned to their countries of origin. 
According to the UNHCR, most of these women and girls fled gender-based 
and sexual violence perpetrated by domestic partners and gang members. In this 
report, the UNHCR reiterated that its “long-standing interpretation of refugee 
law recognizes that gender violence (including intimate partner violence); family  



Immigration, Refugee, and Asylum Laws        127

association; political opinion; lesbian, gay, bisexual, transgender and intersex 
(LGBTI) status; and racial or indigenous status, among others, meet the criteria 
for protection.”35

By federal law, asylum claims must be evaluated on a case-by-case basis through 
the process outlined above. However, individuals from the Northern Triangle face 
increasing barriers to accessing the asylum process and immigration judges deny 
their asylum claims at significantly higher rates than for applicants from other 
countries. CBP officers are required to ask individuals apprehended at the border 
and subject to expedited removal whether they fear returning to their country of 
origin because of persecution and/or torture. If individuals answer affirmatively, 
they are referred to a CFI, conducted by an asylum officer. At the end of 2017, Attor-
ney General Jeff Sessions urged greater review of CFI claims specifically for indi-
viduals apprehended at the Mexican border, mostly individuals from the Northern 
Triangle, because he predetermined that their claims were likely to be fraudulent. 
As seen above, recent USCIS guidance to asylum officers specifically targets those 
from Northern Triangle countries for additional scrutiny. The USCIS assertion that 
Northern Triangle countries have safe regions undermines the credible fear claims 
of those fleeing violence in that region and encourages asylum officers to order their 
expedited deportation rather than allow them to apply for asylum. While negative 
CFIs may be reviewed by an immigration judge, due to increasing politicization of 
the immigration court and judicial appointments, since 2018 immigration judges 
have increasingly upheld CFI denials. Once in the asylum hearing, immigration 
judges are also more likely to deny applications from Northern Triangle applicants. 
The greatest number of asylum applicants are from China, and in FY 2021 they had  
an overall success rate of 67 percent, in contrast to Honduran applicants, who had a  
success rate of 18 percent. Nearly one in every three asylum grants in the past two 
decades were for applicants from China.36

PRESIDENTIAL POLITICAL AGENDAS GENER ATE 
RESTRICTIVE ASYLUM POLICIES

U.S. immigration and refugee laws are determined by Congress. The executive 
branch is constrained by congressional intent but still exercises great authority to 
implement policies and procedures that affect immigrants and refugees. Recent 
administrations, through executive orders and precedential decisions by attorneys 
general, have deterred asylum applicants, obstructed due process, and narrowed 
grounds for asylum. Detention policies and legal directives that exclude most 
forms of gender-based and gang violence from asylum protection target nonciti-
zens from Northern Triangle countries, especially women and children. Civil and 
immigration rights organizations have filed federal lawsuits to halt some of these 
policies, but the overall effect of these presidential initiatives has been to make it 
more difficult for individuals to initiate and substantiate asylum claims.37
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Procedural Restrictions through Executive Orders
Both the Obama and Trump administrations responded to increasing numbers of 
asylum seekers from the Northern Triangle at the U.S.-Mexico border by issuing 
executive orders to expand immigrant detention. Expansion of detention effec-
tively limits applicants’ ability to obtain legal representation, which, as discussed 
above, is a critical factor determining the outcome of asylum cases. According to 
the National Immigrant Justice Center (NIJC), detained individuals with repre-
sentation are five times more likely to succeed in their claims for protection than 
those without representation. Detained persons are hampered by the location 
of detention centers in often remote areas, lack and expense of communication, 
and limited access to information or documentation to support claims for relief. 
In addition, conditions in detention centers can augment physical and mental 
trauma, due to lack of medical and psychological services and incidences of fam-
ily separation, all of which diminish the capacity of detained persons to advance a  
complex set of arguments and procure the documentation necessary to support an  
asylum claim. Finally, hearings for detained cases are often expedited, giving 
applicants little time (a matter of weeks) to prepare for their hearings in front of an  
immigration judge.38

The Obama administration took executive action in 2014 to expand the use of 
family detention. Detention of children and families was not a new practice, but 
before 2014 the only government-operated family detention center was the Berks 
County Residential Center in Pennsylvania, with ninety-six beds. In 2014, the 
Obama administration opened new, larger family detention centers; family deten-
tion increased by 1,200 percent between June and August 2014. The first new fam-
ily detention facility opened in Artesia, New Mexico, in June 2014 to house up to 
seven hundred mothers and children from the Northern Triangle in trailers. The 
remoteness of the detention center, two hundred miles from any major city, and 
policies that restricted access to the center by attorneys impeded oversight of the 
facility’s conditions and access to legal representation. Additional family detention 
centers in Texas would eventually house thousands more women and children. 
The creation and administration of these family detention centers, by design, dis-
couraged due process of asylum claims; Obama officials viewed these detention 
facilities for women and children from the Northern Triangle as deportation hold-
ing centers. Secretary of Homeland Security Jeh Johnson, testifying before a Sen-
ate committee in 2014 about the situation of mothers and children in detention 
centers, stated bluntly, “Our message to this group is simple: we will send you 
back. We are building additional space to detain these groups and hold them until 
their expedited removal orders are effectuated.” The Obama administration faced 
court challenges regarding family detention and the lack of access to counsel.39

The Trump administration also viewed immigrant detention as a tool to restrict 
asylum claims. President Trump accelerated widespread family detention and 
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instituted expansive policies to separate and detain children away from their par-
ents. In January 2017, Trump issued Executive Order 13767: Border Security and 
Immigration Enforcement Improvements. Among the provisions included in this 
order were directives to expand the use of expedited removal and to construct 
additional immigrant detention centers. In response to public condemnation and 
litigation against what had become the standard practice under his administra-
tion to separate and detain children away from their parents, in June 2018 Trump 
issued Executive Order 13841: Affording Congress an Opportunity to Address 
Family Separation. This order called for indefinite detention of immigrant families 
and expedited processing of their asylum proceedings.40

Because of President Trump’s executive orders, the number of detained chil-
dren skyrocketed to the highest ever recorded. In September 2018, the New York 
Times counted 12,800 detained children. In May 2017, this number was 2,400. The 
Trump administration announced its intention to triple the size of a temporary 
“tent city” in Tornillo, Texas, to house up to 3,800 children through the end of the 
year. At its height, in December 2018, the Tornillo detention center held children 
in one hundred tents and was the largest immigrant child detention center in the 
country. Public protest and legal challenges due to the poor conditions in Tornillo 
closed the center in January 2019. Detaining children in these privately run deten-
tion centers costs about $750 per child per day, or three times the amount of a 
typical shelter. In August 2019, the Trump administration challenged the Flores 
Settlement Agreement, which prohibits the detention of children for more than 
twenty days, arguing that the government should be able to detain children indefi-
nitely. In addition, the Flores Settlement Agreement mandates that children be 
provided with food, clothing, grooming items, and medical care. In response to 
litigation, an attorney for the Trump administration argued that soap and tooth-
brushes might not be necessary for detained children. Further undermining safety 
in immigration detention centers, the government decided not to administer flu 
vaccines to immigrants detained in border facilities, despite outbreaks of other 
preventable diseases, such as mumps. Despite challenges by both the Obama and 
Trump administrations, federal courts have repeatedly preserved the Flores Settle-
ment Agreement.41

Trump officials separated immigrant children from their families on an unprec-
edented scale. In spring 2018, 2,700 children, including infants and toddlers, were 
separated from their parents and put into detention. A federal judge ordered the 
government to reunite children with their parents by the end of July, but at the end 
of August almost 500 children remained separated from their parents. Over 100 
children remained separated from their parents five months later. When ordered 
to reunite the parents and children, the government admitted it could not identify 
the children’s parents because of inadequate accounting. According to the ACLU, 
55.8 percent of the children separated from their parents were from Guatemala. In 
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October 2019, the ACLU and co-counsels sued the U.S. government for damages 
on behalf of the separated families, including ongoing trauma.42

Substantive Restrictions by Attorneys General
Presidential executive orders to expand the use of immigrant detention and expe-
dited removal have an impact on detainees’ access to due process for their asylum 
claims. The executive branch also exercises influence over the interpretation and 
application of asylum law through the Executive Office for Immigration Review 
(EOIR), an office within the Department of Justice. The Department of Justice is 
run by the attorney general, who is nominated by the president and approved by  
the Senate, is a member of the president’s cabinet, and can be removed at will  
by the president. Immigration judges are appointed by the attorney general and 
are therefore employees of the Department of Justice in the executive branch, 
unlike judges in the judiciary branch. Decisions by immigration judges can be 
appealed to the Bureau of Immigration Appeals, also an office in the EOIR. BIA 
decisions are binding but can be overruled or modified by the attorney general. 
Decisions by both the BIA and the attorney general can be appealed to U.S. Circuit 
Courts of Appeal to determine whether the decisions are congruent with con-
gressional intent in the INA. The attorney general can intervene in the appeal of 
a BIA decision to U.S. Circuit Courts of Appeal by certifying a case for review. 
Based on this review, the attorney general’s decision sets precedent for future cases  
for immigration judges and the BIA. The authority of the attorney general to 
appoint immigration judges, establish judicial proceedings in immigration 
hearings, and issue precedential decisions regarding asylum policy enables the 
executive branch to advance presidential priorities by changing judicial practice  
and narrowing asylum eligibility through the EOIR.43

The EOIR extends the authority of presidential administrations to create and 
enforce immigration and refugee policies. Under the Trump administration, 
Attorneys General Jeffery Sessions and William Barr directly targeted the pro-
tected ground that defines refugee status for women and children who are flee-
ing persecution in the Northern Triangle on account of their membership in a 
PSG related to their gender and/or family status. Using their authority to review 
BIA decisions in Matter of A-B- and Matter of L-E-A-, Sessions and Barr changed  
asylum legal standards by excluding most forms of gender-based, sexual, and  
gang violence from consideration as forms of persecution; instead, they defined 
this violence as private criminality and therefore not a basis for asylum or with-
holding of removal.

In 2018, Attorney General Sessions issued the decision Matter of A-B-, which 
overturned a 2014 BIA decision, Matter of A-R-C-G. In that earlier decision, the 
BIA determined that in some instances women fleeing domestic violence could 
“constitute a cognizable particular social group that forms the basis of a claim for 
asylum or withholding of removal.” This BIA decision significantly advanced the 
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claims for women who experienced gender-based persecution on account of their 
status in a domestic partnership. In Matter of A-B-, Attorney General Sessions 
certified the case to himself to decide whether “being a victim of private criminal 
activity constitutes a cognizable ‘particular social group’ for purposes of an appli-
cation for asylum and withholding of removal.” In reference to the original cases, 
A-R-C-G- and A-B-, he determined that domestic violence is “vile” and can be 
severe enough to rise to the level of persecution but defined domestic abuse as per-
sonal, private conflict rather than persecution on account of a protected ground. 
While the original case did not include gang violence as a factor of persecution, 
Sessions extended his decision in Matter of A-B- to include gang violence as another 
form of private crime caused by delinquency and therefore not a basis for refugee 
protection. In his decision Sessions wrote, “Generally, claims by aliens pertaining 
to domestic violence or gang violence perpetrated by non-governmental actors 
will not qualify for asylum.” Legal professionals and scholars have found numer-
ous faults with Sessions’s decision, including his use of dicta—unsubstantiated  
opinion—rather than legal analysis based on facts of the case and prior case law.44 
Despite legal challenges to Matter of A-B-, Sessions’s decision made it easier for 
immigration judges and the BIA to dismiss claims by applicants fleeing violence 
perpetrated by domestic partners, gang members, and other private actors.45

Attorney General Barr, in 2019, sought to further narrow the PSG by limiting 
family membership as a basis for persecution, ruling that “most nuclear families 
are not inherently socially distinct and therefore do not qualify as ‘particular social 
groups.’” This decision complicates claims by women who are fleeing violence on 
account of their status in a domestic relationship and by victims of gang violence 
who are targeted with violence because of their kinship with another targeted indi-
vidual. The respondent in L-E-A- was targeted in retaliation for his father’s refusal 
to collaborate with a drug cartel. As in Matter of A-B-, legal professionals and 
scholars challenged Attorney General Barr’s decision in Matter of L-E-A- because 
it relied on dicta rather than legal analysis based on evidence. There is a consid-
erable quantity of case law confirming that family-based social groups have been 
continually recognized as a PSG since Matter of Acosta in 1985. In that decision, 
“family background” and “kinship relations” are included as foundational examples 
of “a group of persons all of whom share a common, immutable characteristic,” 
the defining characteristic of a PSG. Matter of L-E-A- reflects the capacity of presi-
dential administrations to restrict access to asylum by narrowing the scope of the 
PSG in order to exclude people seeking refuge at our border with Mexico. Because 
the PSG continues to be ambiguously defined, individuals fleeing gender-based, 
sexuality-based, and gang violence face greater challenges in their asylum claims.46

* * *

Leaving home is not trivial. Among those who embark from Northern Triangle 
countries, 80 percent of women and girls are raped crossing through Mexico.47 At 
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the U.S. border, numerically restricted entry (“metering”) prevented thousands 
from requesting asylum, others have been forced to return to Mexico to await 
televised immigration hearings held in tents (“Migrant Protection Protocol”),  
and some were immediately deported to request asylum in countries known for 
high levels of violence (“Third-Country Transit Ban”).48 For those granted an 
immigration hearing, U.S. asylum law authorized by Congress is both narrow and 
ambiguous, allowing the executive branch to further political agendas by crafting 
restrictive procedures and substantively changing legal standards. Antipathy to 
noncitizens continues to uneasily coexist with the definition of the United States  
as a “nation of immigrants”; a 2019 Gallup poll found that 76 percent of respon-
dents viewed immigration as “good” for our country.49

Many attorneys view recent attacks on asylum as unprecedented, but the U.S. 
has a long history of stigmatizing and excluding immigrants and asylum seekers.50 
Despite the odds against them, 99.9 percent of represented immigrant families 
released from detention attend their immigration hearings.51 Applicants with legal 
representation are clearly advantaged, but the criteria for substantiating claims for 
asylum and other forms of relief increasingly require significant documentation 
to contextualize the violence that provokes individuals to flee their homes. Expert 
witnesses on country conditions provide research and analysis that informs attor-
neys and assists immigration judges to determine the merits of an individual’s 
claim. The stakes are high for asylum applicants; through affidavits and hearing 
testimony, expert witnesses are an integral part of the process that will determine 
their fate.
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