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Supporting Asylum Seekers
in Detention

An Immigration Attorney’s Guide

Natalie Hansen

The United States currently detains immigrants at an unprecedented rate. The
detention of asylum seekers who are fleeing persecution in their home countries
exacerbates mental and physical trauma.' Detention also shapes the legal process,
making winning an asylum case exponentially more difficult. Detained asylum
seekers are less likely to obtain legal representation, and for the small percentage
who do acquire representation, detention poses extraordinary challenges.

Among the many challenges of representation of asylum seekers are physi-
cal barriers. Detention centers are often in isolated areas, which means that
applicants have limited access to their attorneys. Advocates may need to drive
hours to reach the detention center and, once they arrive, may wait for hours
for one of a limited number of private attorney-client rooms to become avail-
able. Furthermore, telephone and email communications are fraught with issues
that make it difficult to consult with clients, even about simple matters such as
information on seeking bond.? Poor living conditions in detention—overcrowd-
ing; inadequate food; and poor hygiene, medical treatment, and mental health
care—also pose obstacles to meaningful representation of detained asylum
seekers.” Compounding these issues, the pace of asylum cases for detained indi-
viduals is expedited, which decreases the time for applicants to prepare for their
immigration hearings.*

Considering these obstacles, the work of expert witnesses is especially impor-
tant for detained asylum seekers. This chapter provides an overview of the immi-
gration detention system, discusses detention conditions, and, finally, discusses
release from detention, as well as the legal process for individuals detained for

137



138 HANSEN

the entirety of their cases. The chapter serves experts working with detained
asylum seekers by providing concrete practice tools to overcome barriers imposed
by detention.

DETENTION LANDSCAPE AND ALTERNATIVES
TO DETENTION

The federal government has broad power over regulating immigration to the
U.S., including the power to arrest and detain noncitizens. The Immigration
and Nationality Act (INA) authorizes, and sometimes requires, the U.S. Depart-
ment of Homeland Security (DHS) to detain noncitizens while their removal
proceedings are pending. In 1996, Congress made sweeping reforms to the INA
by passing the Illegal Immigration Reform and Immigrant Responsibility Act
(ITRAIRA). This law laid out new detention priorities, among them the require-
ment that certain classes of noncitizens be detained, including individuals
arriving in the United States through a port of entry, such as an airport or an
international bridge, without a visa or lawful status to enter the country.”> Many
asylum seekers fall into this category.

Immigration detention expanded over fivefold between 1995 and 2011.° In 1995,
the average daily population of detained immigrants was approximately 5,000; in
2019, it was over 50,000.” In 2009, Congress imposed an arbitrary bed quota that
remained in place until 2017.® The bed quota mandated that 34,000 immigration
detention beds be filled at all times.” Even after national bed quotas were elimi-
nated, they continue to be included in local contracts with immigration detention
centers.’ In 2019, before the COVID-19 pandemic, the average daily population
of DHS detainees was over 52,000." Due to pandemic restrictions, the number of
detainees fell to a record low of 13,500 in early 2021. Since then, however, the num-
bers of detainees have continued to rise, reaching 22,000 in March 2022."?

DHS detains immigrants at different types of detention centers: (1) facilities ope-
rated directly by DHS, called Service Processing Centers (SPCs);” (2) facilities
operated by private contractors; (3) local jails; (4) family detention centers; and
(5) children-only detention facilities.'* Most detained immigrants are held in private
facilities rather than government Service Processing Centers. In 2018, 70 percent
of individuals in immigration detention were held in facilities operated by pri-
vate prison companies, compared to just 9 percent of the total prison population
in the United States."” By January 2020, the proportion of detained immigrants in
private facilities had risen to 81 percent, and as of September 2021, four in five
people detained each day by DHS are held in private facilities.’® Private corpo-
rations, both large and small, have a financial interest in maximizing the num-
ber of immigrants held in detention centers. According to the Detention Watch
Network, private prison companies’ dependence on the immigration detention
system to maintain corporate profits has increased over the past decade. In 2020,
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the two largest corporations, GEO Group, Inc. (GEO) and CoreCivic (formerly
Corrections Corporation of America), administered 81 percent of detention beds;
in 2009, they operated 49 percent of detention beds.!” The private prison lobby
devotes substantial resources to advocating for immigration policies that increase
the number of detained immigrants in the U.S."

Children’s detention is handled differently from that of adults. In 2002, Con-
gress transferred the responsibility of custody of unaccompanied minors to the
Health and Human Services Office of Refugee Resettlement (ORR)." In FY 2019,
76,000 unaccompanied minors were arrested by DHS, up from 50,000 in FY
2018; in 1990, 8,500 minors were arrested, not all of whom were unaccompanied.”
Though CBP reported a 60 percent decrease in arrests of unaccompanied minors
in FY 2020, a record number of 147,000 unaccompanied migrant children were
apprehended in FY 2021.%

Unaccompanied minors are a particularly vulnerable population. The legal
landscape for the detention of immigrant minors is largely influenced by a 1997
binding legal settlement agreement between the government and Jenny Flores, a
young Salvadoran girl. Jenny Flores came to the U.S. as an unaccompanied minor
in 1985 and was detained by the U.S. in deplorable conditions. Further, the gov-
ernment policy at that time made it difficult for her to be released to her family
in the United States. She sued the government, and her lawsuit argued (1) that the
government improve conditions in which it held minors to meet minimum child
welfare standards; and (2) that INS screen for other adults to whom children could
be released rather than restrict release to parents or legal guardians. After many
years of litigation, including an appeal to the Supreme Court, the parties signed a
binding agreement that extended to almost all unaccompanied minors in 1997.*

Known as the Flores settlement, this agreement requires that the government
detain minors separate from adult non-family members and from juvenile crimi-
nal offenders. The government also agreed to hold minors in safe and sanitary
conditions and in most cases to transfer them to a licensed temporary facility
within three days of apprehension. There a minor is detained until she can be
released to a family member. Over time, Flores has been expanded and defined
through litigation; it now covers both accompanied and unaccompanied minors
and limits the detention of minors to twenty days, regardless of whether they are
accompanied by a family member.?® Flores is binding on the government until it
promulgates final regulations that implement the agreement.* Over twenty years
later, this has not happened.”

The government contracts with organizations to jail unaccompanied minors,
allegedly pursuant to the detention and release standards dictated by Flores. While
these organizations are often nonprofits or other “antipoverty” groups, they have
come under criticism for essentially jailing immigrant minors on behalf of the gov-
ernment. Many advocates see a conflict of interest between accepting money from
the government for the detention of minors and working for their release.”
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Family groups, usually a mother and her child or children, are another sector
that has been detained in designated detention centers. In December 2021, the
Biden administration repurposed the three remaining family detention cen-
ters into detention centers for single adults: Berks Family Residential Center in
Pennsylvania and the Karnes Residential Center and the South Texas Fam-
ily Residential Center, both in Texas.”’ Women and children held in the three
family detention centers, for months or even years, endured harsh conditions that
violated their human rights.”

Families seeking asylum at the southern border continue to face obstacles.
In 2017, the Trump administration separated children from their parents, to detain
and deport the parents separately. After public outcry, the Trump administration
officially ended its policy of family separation in June 2018, though reports of fam-
ily separation in smaller numbers continued.” At the end of 2021, the parents of
270 children separated at the border still were not found.*® In March 2020, amid
the unfolding COVID-19 pandemic, the Trump administration invoked Title 42
of the Public Health Service Act to expel asylum seekers at the southern border.
The Biden administration has continued the Title 42 expulsion policy, which has
resulted in further family separation.” Desperate parents, who face starvation, dis-
ease, and violence in Mexico, send their children unaccompanied across the U.S.
border, where they are held in a growing number of child detention facilities.*

While Flores has placed some limits on the abusive detention of children and
families, the general conditions for detainees involve systematic abuse, including
sexual assault and medical neglect. The current detention standards and oversight
process are based on the standard adopted at each detention facility. There are
four versions of ICE detention standards: the 2000 National Detention Standards
(NDS) revised in 2019 and the 2008 and 2011 Performance-Based National Deten-
tion Standards (PBNDS) revised in 2016. These standards are not legally codified,
so it is difficult for detained immigrants to hold DHS accountable for violations
of these policies. Many important aspects of life for detained individuals are not
covered by these standards, and even when a standard does exist, there are rarely
consequences for the government or the facility that violates them.” Even in the
most egregious cases, such as sexual assault or medical neglect of detainees, DHS
is rarely held accountable.”

In addition to detention, DHS implements other restraints on asylum seekers’
freedom of movement, called “alternatives to detention” (ATDs), under programs
that amount to functional custody. DHS argues that they are necessary to ensure
people attend their court dates and, in some cases, comply with subsequent depor-
tations. These programs have been criticized for their punitive nature.”> ATDs
currently include parole/release on the immigrants own recognizance, bond,
in-person check-ins at DHS offices, home visits, telephonic monitoring, and GPS
monitoring by means of ankle bracelets. Parole and bond are discussed below.
ATDs are primarily run by private prison companies, many of which also profit
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from immigrant detention. The Biden administration greatly expanded the use
of ATDs, including a pilot program launched in February 2022, run by a sub-
sidiary of GEO, that would place hundreds of immigrants under house arrest
with electronic monitoring.*® Despite the government’s claim that asylum seek-
ers will not attend immigration hearings if released from detention, reports show
that this is untrue.’”” Research indicates that the great majority of asylum seekers
released from detention attend their hearings, and the number increases to almost
100 percent when individuals are represented by legal counsel.”® Access to free or
affordable counsel is critical to ensure that asylum applicants have the capacity to
navigate the asylum system.*

DETENTION CONDITIONS

Negative detention conditions act as barriers to meaningful legal representation
for asylum seekers. Advocates should be familiar with common problems within
immigration detention so that they can be prepared to competently represent
individuals in detention and to advocate for improved conditions on behalf of
their clients. Common detention conditions that advocates and experts should be
aware of when representing detained asylum seekers are discussed in this section.

First, access to and communication with detained individuals is limited in vari-
ous ways that make representation difficult. Detained immigrants generally lack
access to the internet or email, which makes it difficult for them to locate and com-
municate with attorneys and to acquire the documentation necessary to support
their asylum claims.” Access to telephones is, thus, critical for asylum seekers.
In February 2019, the California Department of Justice launched an investigation
into detention conditions after reports of wrongful deaths and other deplorable
conditions.* The report details the common issues with the phone systems in
detention, finding that detainees have little access, or none at all, to private areas
to speak with their attorneys.*” Detainees usually access telephones in their hous-
ing units, where other detainees and facility staff can overhear their conversations.
This lack of privacy makes it difficult for detained individuals to share sensitive
information critical to preparing their asylum cases, such as prior experiences
of violence, with their attorneys.* For example, it can be unsafe or traumatic for
a woman to reveal to her attorney that she is transgender or discuss the details of a
sexual assault in a space where this information is easily overheard. In addition,
with limited exceptions, calls are monitored and recorded and can be prohibitively
expensive. The California report found that detained individuals have restricted
and inconsistent access to telephones and that most facilities do not accept mes-
sages from attorneys.” These issues are not unique to California and should be
expected across the country when working with asylum seekers. Experts rely on
information in the asylum declarations, typically provided by the attorney. In the
nondetained context, it is easy to clarify information in the declaration by having
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the attorney meet with or call the applicant, using an interpreter if needed. How-
ever, because communication with attorneys or experts and use of interpreters are
limited for detainees, experts should assume that clarifications will take time, or in
some instances are not possible. It is important to plan accordingly and to do the
best you can given the real limitations of detention work.

Because of these communication barriers, as well as the inability to earn
money, detained individuals have a much harder time than nondetained appli-
cants obtaining documentation to support their cases. This not only includes evi-
dence from their home countries such as police reports or witness statements but
also country conditions evidence like human rights reports, media reports, and
expert witness affidavits. Some experts have provided affidavits that are not spe-
cific to an individual applicant’s case but rather give expert analysis of a common
issue affecting many applicants. For example, a generalized affidavit of country
conditions explaining forced marriage in Guatemala can be helpful in multiple
cases. Experts can make these generalized affidavits (sometimes referred to as uni-
versal affidavits) available to local nonprofit legal organizations to disseminate to
detainees. Generalized affidavits can be powerful tools that help many applicants.
Consider your expertise: Is there a subject on which you could provide a mean-
ingful generalized expert affidavit? What local legal nonprofit serves a detention
center in your area? Consider asking the attorneys there if a generalized affidavit
you could provide would be helpful.

Access to interpreters and translators for asylum seekers in detention is another
barrier to meaningful representation and working with experts. According to the
Center for American Progress, “although DHS comes into contact with the broad-
est range of foreign-language speakers of any federal agency, it lags far behind in
providing real-time interpretation for many of the people placed most at risk when
their needs are ignored”* People who speak Indigenous languages are particularly
vulnerable, and language needs are routinely ignored or made impossible to meet
by other barriers, such as lack of access to telephones or private meeting rooms.*

Health care in detention is woefully inadequate, and when persons’ basic health
care needs are neglected, it is difficult for them to focus on or have the strength
to meaningfully prepare a complex legal case. The Civil Rights and Civil Liberties
Office in DHS found in 2020 that ICE had “systematically provided inadequate
medical and mental health care and oversight to immigration detainees in facilities
throughout the U.S”* Human Rights Watch found that detained women are rou-
tinely denied gynecological examinations, proper prenatal care, counseling after
sexual assault, sanitary pads for menstruation, and hormonal contraceptives.*® A
recent whistleblower report reveals allegations of coerced sterilization of immi-
grant women by DHS health care providers in Georgia.*” The lack of account-
ability regarding health care in detention centers leaves detained immigrants in
duress, sometimes choosing deportation over continued suffering from extreme
medical neglect or harm.
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Mental health services in detention are also extremely problematic. Asylum
seekers in DHS custody are fleeing persecution and commonly have recently expe-
rienced rape and/or beatings, witnessed the murder of a loved one, and/or experi-
enced torture. This trauma is ignored by DHS. In 2016, ICE reported that only 21 of
230 DHS detention facilities offered in-person mental health services.”® DHS has
not prioritized screening and treatment of mental illness in its detained popula-
tion and uses solitary confinement as a means of controlling mentally ill detainees.
Reports indicate that at least 40 percent of detainees in solitary confinement have
a mental illness.*

DHS also does little to respond to acts of sexual or physical violence perpe-
trated against detainees. For example, a Los Angeles Times investigation showed
that of 265 calls to the police reporting physical and sexual violence in immigrant
detention centers, only 3 cases resulted in a suspect being charged, and two of the
three suspects were deported before being arrested.” Accusations of sexual assault
of detainees by DHS officers and contracted staff are commonplace.”

Other problems in detention centers include poor food quality, overcrowd-
ing and hygiene issues, and changing visitation policies that impede attorneys’
access to facilities. DHS is not held accountable for these systematic human rights
abuses. The Office of the Inspector General reported in 2019 that ICE did not hold
contractors accountable for meeting performance standards in detention centers.

Instead of holding facilities accountable through financial penalties, ICE issued
waivers to facilities with deficient conditions, seeking to exempt them from comply-
ing with certain standards. However, DHS has no formal policies and procedures
to govern the waiver process, has allowed officials without clear authority to grant
waivers, and does not ensure that key stakeholders (such as human rights groups,
attorneys, journalists, or faith organizations) have access to approved waivers.*

Because conditions in immigrant detention facilities are harsh, regularly violate
detainees’ human rights, and impede access to legal representation, many immi-
gration advocates and professionals argue that immigration detention should be
abolished and that the federal government should redirect the billions of dollars
budgeted for detention centers to providing migrants with legal representation
and social services.”

THE DETAINED ASYLUM PROCESS
AND RELEASE FROM CUSTODY

In your work as an expert, you may become involved in an asylum case at vari-
ous legal stages. In this section, I discuss the asylum case process and the ways
that individuals can be released from detention at different stages of that pro-
cess. Understanding the general process and context of asylum cases is important
because experts can be utilized at different stages of an asylum case.
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Expedited Removal and Reinstatement of Removal

In 1996, the IIRAIRA not only increased immigration detention but also created
an “expedited removal” process whereby an individual coming to the U.S. without
authorization could be removed “without further hearing or review*® Prior to
1996, an individual who entered the United States without authorization generally
received a full immigration court hearing, in which they could apply for asylum
or other forms of relief before they could be removed from the country. Now the
law requires mandatory detention of individuals who are seeking initial entry into
the United States or who have entered the United States outside an official point of
entry and are believed to be subject to removal.”’

Expedited removal is a process that allows DHS to rapidly remove noncitizens
coming to the United States. Noncitizens arrested by DHS within fourteen days
of their arrival in the country and within one hundred miles of the border who
have not been admitted or paroled are subjected to this streamlined removal pro-
cess under expedited removal.”® The Trump administration expanded this program
to include any noncitizen apprehended anywhere within the United States who
entered the country without lawful immigration status, who has not been admitted
or paroled at a port of entry, and who cannot prove that he or she has been present
in the United States for two years or more.” In March 2022, the Biden administra-
tion rejected the expansion of expedited removal, but a month later it changed
course and announced a plan to expand this form of fast-track deportation.®® A
similar fast-track removal process is initiated for individuals who have been previ-
ously deported (or previously subjected to expedited removal). In this case, DHS
places the individual in a process called “reinstatement of removal.” Like expedited
removal, reinstatement of removal puts the individual in a process that fast-tracks
their removal and does not provide a hearing before an immigration judge.'

The IIRAIRA created an exception to removal (both expedited and reinstate-
ment) for individuals who indicate “an intention to apply for asylum” or “a fear of
persecution” upon returning to their home countries.®* The exception provides
certain protections for individuals who show that they could potentially win an
asylum case, withholding of removal, or CAT relief before an immigration judge.
The process that individuals undergo to obtain protection from fast-track removal
under expedited or reinstatement of removal is similar but slightly different. I dis-
cuss both processes here: first, for individuals arriving in the United States for the
very first time who are placed in expedited removal; and second, for individuals
with prior deportations or expedited removal orders but who also fear return to
their home countries.

Credible and Reasonable Fear Interviews

Under the ITRAIRA exception to expedited removal for individuals who fear
return to their home countries, once a person tells an immigration officer that
they are afraid to return to their home country, the officer refers the individual
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for an interview by an asylum officer to determine if they have a “credible fear of
persecution”®® A “credible fear of persecution” is “a significant possibility, taking
into account the credibility of the statements made by the alien in support of the
alien’s claim and such other facts as are known to the officer, that the alien could
establish eligibility for asylum”* To establish eligibility for asylum, an applicant
must show that there is at least a 10 percent chance that they will be persecuted
based on one of the five protected grounds: race, religion, nationality, member-
ship in a particular social group, or political opinion.®® The asylum officer asks
the individual a series of questions in order to determine if the individual meets
this standard. The credible fear interview (CFI) screens only for potential asylum
eligibility, not other forms of relief. If the individual passes the CFI, DHS suspends
their expedited removal and they are entitled to a full asylum hearing before an
immigration judge.® If not, the individual is ordered removed from the United
States without “further hearing or review;* a decision the individual can appeal
and have reviewed by an immigration judge.®®

The original intent of Congress when it created the CFI process was that it
be a screening standard for admission into the full asylum process with a low
threshold of proof.®” DHS conducts trainings for asylum officers to carry out
these interviews. The trainings instruct officers on how to make determinations
regarding whether an individual should “pass” the interview. Over time, training
materials have guided officers to impose stricter standards, making it harder for
individuals to pass the interview and enter the full asylum process.

Previous versions of the Refugee, Asylum, and International Operations
(RAIO) Directorate Asylum Officer Basic Training Manual describe the cred-
ible fear standard as a broad net designed to protect bona fide asylum seekers
and avoid the chance of deporting someone with a potentially legitimate asylum
claim. The Trump administration made changes to the CFI process that greatly
decreased the number of people who pass this initial screening.”” Changes
to training guidance include (1) deemphasizing the broad legal threshold for
passing CFIs; (2) requiring that an applicant establish her identity “by a pre-
ponderance of the evidence”; (3) allowing officers to require country conditions
materials as evidence; (4) eliminating language that indicated that the officer
should consider the impact of cross-cultural issues, trauma, and the effects of
detention on credibility assessments, as well as other previously listed factors
that might explain or mitigate inconsistencies; and (5) eliminating the explicit
duty to elicit information relevant to the nexus determination.” Because of
added emphasis on country conditions evidence that had never previously
been part of the CFI process, some expert witnesses produce expert affidavits
for submission at this stage.”

In addition, the law requires the CFI to be conducted by an “asylum officer,”
defined as an immigration officer with the requisite training.” In 2019, reports
emerged that DHS began to replace trained USCIS asylum officers with officers
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from Customs and Border Patrol, which, according to the suit filed against CBP by
the American Immigration Council, is “a law enforcement agency with a history of
abuse of and misconduct towards asylum seekers””* CFI denial rates skyrocketed,
and in March 2020, immigrant women detained at the Dilley, Texas, family deten-
tion center litigated against the government: “Plaintiffs allege that since mid-July
the number of women and children at Dilley family detention center in Texas who
pass the first interview necessary to apply for asylum has dropped from 97% of
applicants to fewer than 10%.””> On August 31, 2020, the U.S. District Court for the
District of Columbia issued a preliminary injunction, halting the practice of using
CBP officers until the case is fully decided.”

If, on the other hand, a person who is arrested by DHS has previously been to
the United States and was ordered deported by an immigration judge or deported
under expedited removal, she will proceed according to a similar but slightly dif-
ferent process. DHS will reinstate her prior removal order, which, like expedited
removal, does not allow her to petition an immigration judge for permanent pro-
tection in the United States. However, if she claims fear to return to her home
country, she is entitled to an initial screening by the asylum office, called a “rea-
sonable fear interview” (RFI), and the process is essentially the same as the CFI
process. One notable difference is that RFI interviews often take longer for the
asylum office to schedule. If the person passes, she will be allowed a hearing before
an immigration judge. However, she is not eligible to apply for asylum because of
her prior deportation order and can only apply for related forms of relief: with-
holding of removal and/or protection under the Convention Against Torture.
These forms of relief have more stringent legal standards than asylum. To pass the
RFI, an individual must “credibly establish that there is a ‘reasonable possibility’
she would be persecuted in the future on account of her race, religion, national-
ity, membership in a particular social group, or political opinion.””” A “reasonable
possibility” requires her to demonstrate that there is at least a 51 percent likelihood
that she will be persecuted, as opposed to the 10 percent likelihood stipulated by
the asylum standard.

Screening interviews for both CFIs and RFIs are usually conducted by tele-
phone with an asylum officer through a telephonic interpreter. The asylum seeker
has a right to an attorney, but most people do not have attorneys present. The
asylum officer asks a series of questions pertaining to the individual’s identity,
past experiences in her home country, and her fears of returning. The interview is
recorded and then later transcribed into English and given to the asylum seeker
with the written interview results. This is called the CFI/RFI transcript. If an indi-
vidual passes the interview, the full asylum court process is initiated, and the
individual may be eligible for release from detention. The CFI/RFI transcripts
become part of the applicant’s official records and are additional documents that
attorneys may provide to experts to include in their analyses.
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Release from Detention

Once an individual passes her CFI, DHS has broad discretionary authority
to release the individual from detention under conditional parole, referred to as
release on recognizance, or under a bond.” If she is released, she will argue her
asylum case before a nondetained court in the jurisdiction where she lives. If she
is not released from detention at this point, she can continue the process to argue
her asylum case from detention, which is described in the next section.

Conditional parole allows release of an individual from detention without
requiring her to pay a monetary bond.” However, DHS may place other conditions
of release on the individual, such as regular check-ins at DHS offices or GPS ankle
monitoring. Parole practices vary widely across detention centers and jurisdictions
but are on the decline. DHS has broad authority to parole individuals otherwise
subject to detention for “urgent humanitarian reasons or significant public ben-
efit”® However, this tool is increasingly ignored, which results in asylum seekers’
prolonged detention.®’ DHS also has the authority to release a detained individual
from detention under a bond of at least $1,500.%* In making release determination,
DHS is required to consider whether the individual poses a danger to property
or people outside of detention and whether the individual is likely to appear for
future hearings.*® However, some DHS field offices have not followed this criteria
and have automatically denied all requests for parole.** DHS sometimes sets bonds
impossibly high—s$10,000, $20,000, or $30,000—and many asylum seekers are
unable to pay the bond and must remain in detention.®

Custody determinations by DHS may be reviewed by an immigration judge (IJ)
at any time before a final removal order.® If DHS does not issue an initial bond
or release under conditional parole, an asylum seeker can ask an IJ to review the
decision. The IJ has authority to lower the immigration bond or set an initial bond
if no bond was set by DHS. Usually the asylum seeker requests a bond hearing in
writing to the immigration court. She can be represented by counsel or represent
herself. If DHS or the immigration judge set a bond, it can be paid at a DHS office
anywhere in the United States, and DHS usually releases the asylum seeker from
custody within a day or two. When she attends her hearings, DHS returns the
bond amount, with interest, to the person who paid it. Sometimes people with-
out resources to pay a bond will have a private bail bond company pay for them,
resulting in high interest rates or even GPS ankle monitoring by the company.*’

Certain people are not eligible for release and/or a custody determination
review with an IJ. If an asylum seeker is classified as an “arriving alien,” which
means that she presented herself to immigration officers at an official point of
entry, she is not eligible for IJ review.®® She is reliant on DHS to release her on
bond or conditional parole. In addition, people with prior removal orders are not
eligible for IJ review of DHS custody determinations. Finally, anyone subject to
“mandatory detention” under INA section 236(c)(1) is not eligible for release by
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DHS.* Mandatory detention applies to people suspected of terrorism and people
with certain criminal convictions. In June 2022, the Supreme Court determined
that the government is not required to provide bond hearings for immigrants,
who thus may be detained indefinitely.”

Detained Asylum, Withholding of Removal, and CAT Cases

The full asylum court process for detained and nondetained individuals
follows the same basic pattern, but detained individuals experience certain dif-
ferences that again make their representation more difficult. The first step in the
asylum hearing process is a preliminary hearing with an IJ, called a master cal-
endar hearing (MCH). If the individual is detained, the detention center might
have a dedicated immigration court to which the individual is escorted for her
hearings. More often, however, the facility does not have an in-facility court, and
an IJ located in an immigration court outside of a detention center, usually in a
large city, conducts the hearing with the asylum seeker by video conference. There
is a series of MCH hearings during which the IJ establishes the person’s identity,
confirms the facts and allegations against her in the Notice to Appear (NTA), and
accepts any applications for relief from deportation, such as the asylum applica-
tion. Once the individual submits her asylum application at an MCH, the IJ sched-
ules the final hearing to decide whether she qualifies for asylum, withholding of
removal, or CAT protection.

A detained asylum hearing presents unique challenges to the asylum seeker.
First, remote participation in televideo hearings can lead to miscommunica-
tions and translation lags. Privacy is also a concern. Because asylum applicants
are forced to recount traumatic past experiences, such as rapes and torture, the
hearings should be guarded and private and are legally required to be closed hear-
ings. However, in practice, guards and other detained immigrants can sometimes
overhear the proceedings due to the poor room quality, and detention staft con-
versations nearby can interfere with communication between hearing partici-
pants. Expert witnesses can testify telephonically in these hearings, but because
telephonic testimony is always discretionary, IJs may deny this request.

Another challenge to detained hearings is the speed of the docket. Detained
dockets take priority over those for nondetained individuals, and cases progress
at relatively rapid paces. This can present real challenges to the asylum applicant
and her attorneys to prepare her case in time. Gathering evidence from her home
country, obtaining legal counsel, and working with experts takes time. The barri-
ers of being detained makes these tasks even more difficult, given limited or totally
restricted access to phones, email, and legal libraries. If an asylum seeker asks the
IJ for more time to prepare her case, she is subjecting herself to additional weeks
or months of detention, often in inhumane conditions. Asylum applicants are put
in the difficult position of balancing their case preparation time frame with the
realities of continued or prolonged detention.
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Appeals

If an IJ denies asylum, withholding of removal, or protection under CAT, the
applicant has thirty days to submit an appeal notice to the Board of Immigration
Appeals (BIA). This must be done using a specific legal form in English that is dif-
ficult for detained individuals to complete without assistance. If an applicant does
successfully appeal the case, she usually remains detained until the BIA issues a
decision. DHS is unlikely to reverse its decision to detain the applicant while the
BIA considers her appeal. The appeal process could mean months, and sometimes
years, of detention. Prolonged detention is a strong disincentive for appeal, and
many people give up and accept deportation at this stage. The appeals courts gen-
erally do not accept new evidence, so experts are rarely involved at this stage.

In sum, detention work requires flexibility from all parties. There are many variables
that can change the timeline of a detained case. The applicant might be released
from detention on bond or parole a day before the expert was prepared to testify,
and the hearing could be scheduled for months or years later. The applicant might
move to another state and change attorneys. A detained hearing might be post-
poned for weeks or months for no apparent reason. You might call in for testimony
at an asylum hearing only to find out that the court failed to schedule the proper
interpreter, and the hearing will be postponed. There is little applicants, attorneys,
or experts can do to control these situations, so flexibility is key. Plan on unexpected
bumps and timeline mishaps when working with detained asylum applicants.

FINAL THOUGHTS

Expert witnesses very often determine the outcome of an asylum, withholding of
removal, or CAT case. Your importance cannot be overstated. Immigration judges
often rely on expert witness testimony in their written and oral decisions grant-
ing relief, and decisions supported by expert testimony are more difficult for DHS
attorneys to successfully appeal. This is true in the detained and the nondetained
contexts, but the stakes are even higher for the detained applicant: enduring an
appeal in DHS custody means being locked away from children and family and
being subject to human rights abuses. While representation for detained individu-
als presents challenges, when experts work through these challenges and provide
effective testimony, the applicant is more likely to win freedom. A nationwide list
of nonprofit legal organizations, organized by state and immigration court jurisdic-
tion, can be found on the Department of Justice’s website, https://www.justice.gov
/eoir/list-pro-bono-legal-service-providers. If you are interested in providing expert
testimony for detained asylum seekers, you may contact your local nonprofit orga-
nizations and national organizations that provide support to local nonprofits, such
as the Center for Gender and Refugee Studies and the Detention Watch Network.
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