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Palestinian Nationality
and “Jewish” Nationality

From the Lausanne Treaty to Today

Susan M. Akram

This chapter assesses the legal foundations of Zionist and Palestinian national
claims over the land of Palestine since the British Mandate. It explores the legal
basis and implications of the claim of Jewish nationality in Palestine and compares
it with the claim of Palestinian nationality. The question of national rights, and
who can claim them, is central to rethinking the statehood and residency rights
of those living today in the area of historic Palestine. The law of nationality is
at the core of the protections of peoples’ right to self-determination, and under-
standing the principles underlying nationality law is essential to separating claims
from rights in considering Palestinian and Jewish peoples’ supposedly conflicting
claims to residency and right of return.

The central premise in applying international nationality law to the con-
flict over territorial claims is that Palestinians possess a defined nationality that
remains valid and legally cognizable today. Moreover, as a legal matter, Palestinian
nationality is not negated by the claim of a Jewish state in Israel, or by an extrater-
ritorial claim to Israel by Jews elsewhere in the world. In order to understand the
difference between Israeli, Jewish, and Palestinian national statuses, it is critical
to appreciate that the international law of nationality operates to protect a funda-
mental connection between peoples and their lands of origin: the territorial and
direct “bloodline” connection, not a religious connection, determines national
rights. This chapter will analyze the key norms of international nationality law,
and apply them to the relevant legal instruments affecting the conflict over rights
to territory in Palestine. It examines not only the application of the norms to this
conflict, but also how (and whether) instruments such as the British Mandate, the
Balfour Declaration, and the most relevant United Nations resolutions affected
the claims of Jews and Palestinians to national status in the territory. In essence,
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this short excursus into the legal and historical background of the conflicting
claims of self-determination to and in Palestine illustrates how “getting the law
right” paves the way for a different and more equitable shared future in the same
land for Jews and Palestinians, both those now living there and those who have the
right to return there.

INTERNATIONAL LEGAL DEFINITIONS OF
NATIONALS AND CITIZENS

Atthe outset, it is important to define the meaning of the terms citizen and national.
Although these terms are frequently used interchangeably, they have distinct legal
meanings. Nationality has both a sociological meaning and a legal one; the socio-
logical understanding is quite distinct from but more commonly understood than
its legal definition. In sociological terms, nationality encompasses ethnonational
identity, that is, self-identification with a particular group considered to have a
common ethnic origin—for example, Bosnians, Serbs, Kurds, Tamils, or Arme-
nians—regardless of the territory in which they are located. The legal meaning
is quite different, however, and refers to a legal relationship between an individ-
ual and a particular state or territory. Under classical international law theory,
nationality determines which state a person belongs to for purposes of disputes
with other states. Since nationality is “the link between [international] law and the
individual,” it is critical to determine who is a “national” of a state or territory, and
hence what rights in and to that state or territory the individual has as a matter
of international law." From the legal perspective, the ethnonational identity of a
person is irrelevant, as it is the connection the person has to a particular state or
territory—that is, their membership in it—which defines a person’s legal national-
ity and political rights.?

Nationality as an international legal concept was defined as early as 1939 by the
Permanent Court of International Justice as “the bond . . . between the State and
the individual,” and further interpreted by the successor International Court of
Justice (ICJ) as the “genuine link” between an individual and a territory.* The core
principle of which “genuine links” establish nationality was already incorporated
in domestic laws and treaties by the late 1800s and included birth on the soil of
the territory (jus soli), birth to a parent with the national status of the territory (jus
sanguinis), and less frequently and with less certain rules, long-term residence on
the territory (jus domicilii).* By the early 1900s, nationality principles had solidi-
fied around these norms to exclude race, religion, language, or ethnic origin alone
as the basis for national status. Birth on the territory, direct blood relationship
through a parent holding the nationality, and/or long-term (“habitual”) resi-
dence were the key “genuine links” for nationality status to be recognized under
international law.® Equally important during the colonial era was the obligation
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to conform any nationality legislation to binding treaties regulating the status
of inhabitants of territories, whether such inhabitants were part of independent
states or under colonial rule.®

The term citizen is of significance as a matter of the domestic law of states; that
is, a state can determine through its internal laws who among its residents has
the preferred status of citizenship, with its particular privileges and benefits, as
well as its concomitant responsibilities. A state’s prerogative to define its citizens,
however, has normative limitations, as it cannot define citizens in an arbitrary or
discriminatory way that is prohibited by treaty or international custom. In other
words, a state’s ability to pass domestic law on citizenship is circumscribed by cer-
tain international legal rules.” The most important of these rules is the “genuine
links” principle described above. Another key rule that was already recognized
as customary international law by the time of the Harvard study on nationality
laws in 1929 was that inhabitants of a territory undergoing a change of sovereignty
automatically acquire nationality in the new state.®

A corollary to this principle, now codified in human rights treaties, is the prin-
ciple that no state can denationalize an individual on an arbitrary basis—this
prohibits, for example, denationalization or prevention of return to the territory
of nationality for reasons of race, religion, or national or ethnic origin.’ The rule
requiring states to conform to these treaty requirements is as absolute today as it
was during the colonial or mandate era.'® Although in classical international law
terms the nationality of a person is determined by international law and citizenship
by domestic law, the distinction between the two has become less significant with
the growing importance of human rights law. In the Palestinian case, and in most
of the Arab world, however, the distinction between the two remains both relevant
and critical, primarily because most of these states have not ratified the relevant
treaties that would apply human rights law to nationality, citizenship, and related
principles regarding stateless people and refugees.

One of the prime illustrations of the importance of distinguishing between
the concepts of citizenship and nationality is with regard to the definition of
statelessness. The international legal definition of a stateless person under the 1954
Stateless Persons Convention is one “who is not considered as a national by any
State under the operation of its law;” a definition clearly connected to domestic
citizenship legislation."! However, if the relevant domestic citizenship law fails
to conform to international principles, is the individual truly stateless? The 1961
Convention on the Reduction of Statelessness adopted a recommendation that
persons who were effectively deprived of nationality should be treated as meeting
the international definition of stateless persons de jure.’? In the Palestinian case,
it is the premise of this chapter that Palestinians remain nationals of Palestine
today, but are effectively stateless because they have been wrongfully deprived of
their nationality in violation of international law. Stateless nationals of Palestine
number approximately twelve million persons worldwide today, all of whom are
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entitled to return to their original homes and lands, and obtain either Palestine
nationality or the nationality of the successor state regardless of race, religion, or
ethnic origin."”

THE LEGAL STATUS OF PALESTINIANS AND JEWS
IN PALESTINE BEFORE 1948

Palestinian Nationality

The legal history of Palestinian nationality begins with the Ottoman Empire. The
area of historic Palestine was settled continuously by a majority Arab population
and was under Arab rule from the seventh century onwards, throughout the Cru-
sader and Turkish (Ottoman) periods, until British rule."* During the Ottoman
period, from 1516 to 1917, Palestinians obtained Ottoman citizenship under the
Ottoman Nationality Law of 1869, which was largely based on jus sanguinis and jus
soli principles discussed above, and not on religious or ethnic criteria.'* The British
occupation of Palestine began on December 9, 1917, by which time Palestinians
had a recognized nationality through the Ottoman Nationality Law, and carried
internationally recognized Ottoman passports. Following Britain’s imposition of
civil administration through the “Government of Palestine,” it took steps to rec-
ognize Palestinian citizenship, including issuing passports and travel documents
to Palestinian citizens.'® Within the next ten years Palestinian nationality was
attached to a territory with defined boundaries, distinct from its former Ottoman
neighbors, which had attained statehood."”

The Palestine Mandate was adopted (and internationally “legalized”)
by the Council of the League of Nations on July 24, 1922 under the Covenant of the
League of Nations.'® The Palestine Mandate had a unique provision that obliged
the (British) Palestine Administration to enact a nationality law that included pro-
visions “to facilitate the acquisition of Palestinian citizenship by Jews who take up
their permanent residence in Palestine”*® This, of course, was the consequence of
Zionist pressure, which also resulted in Britain’s inclusion of the Balfour Declara-
tion into the terms of the Palestine Mandate, as discussed below. Britain enacted
various laws defining who were nationals and who were foreigners in Palestine,
and regulated naturalization, entry, and egress from Palestine without passing for-
mal nationality legislation until after the end of World War I.

The Treaty of Lausanne concluded World War I and was signed in Lausanne,
Switzerland on July 24, 1923. It established the boundaries of modern Turkey and
effectively ended the Ottoman Empire, as Turkey renounced all claims to territo-
ries outside the new boundaries. Article 30 of the Treaty of Lausanne specified:
“Turkish subjects habitually resident in territory which in accordance with the
provisions of the present Treaty is detached from Turkey will become ipso facto, in
the conditions laid down by the local law, nationals of the State to which such ter-
ritory is transferred”*® Under the terms of the Lausanne Treaty, Ottoman citizens
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who resided in the territory of Palestine and were Turkish citizens (or Ottoman
subjects) thus became Palestinian citizens on August 6, 1924, upon ratification of
the treaty.”! As a matter of international law, Palestinian nationality was formed
on this date. The Lausanne Treaty also fixed borders and established separate
nationalities for Transjordan, Egypt, Syria, and Lebanon. Following the Lausanne
Treaty, each of these territories, including Palestine, had a citizenship law that
codified its respective nationality status.”

One year after the Lausanne Treaty came into force, Palestinian citizenship was
codified by British law in the Palestine Citizenship Order of 1925, which included
the acquisition of Palestinian citizenship through birth in Palestine. Under the
League of Nations mandate system, local people were not nationals of the mandate
power that ruled their territory, although they could obtain diplomatic protection
from the mandate country. Britain was under an obligation to conform its nation-
ality law to the terms of the Lausanne Treaty. However, Britain sought to satisfy the
demands of the Zionists, and to act consistently with provisions in the mandate,
including a provision on nationality in Article 7: “The Administration of Pales-
tine shall be responsible for enacting a nationality law. There shall be included in
this law provisions framed so as to facilitate the acquisition of Palestinian citizen-
ship by Jews who take up their permanent residence in Palestine” The Palestine
Citizenship Order afforded Palestinian citizenship to all those who were Turkish
subjects or citizens at the time of the Lausanne Treaty, and who were habitually
resident in Palestine.”” This included Muslims, Christians, and Jews living in Pal-
estine at the time of the 1925 Citizenship Order without regard to religion. Pales-
tinians could obtain passports, and over seventy thousand Palestinian passports
were issued by the mandate authorities.** However, the 1925 order significantly
narrowed the terms by which Palestinians living abroad could assert or retain
their Palestinian citizenship, by limiting the time within which they could return
and claim nationality. It also deprived descendants of Ottoman subjects of their
right to claim nationality on the basis of jus sanguinis if they were born abroad,
and restricted the right of Palestinians temporarily traveling abroad to return and
claim Palestinian nationality.” In contrast, the citizenship order included natural-
ization provisions specifically intended to grant Palestinian citizenship to Jewish
immigrants who were either foreign residents or illegal immigrants who would
not have qualified for Palestinian citizenship under the terms of the Lausanne
Treaty. By proclamation of September 1922, the British government had provided
that “any person of other than Ottoman nationality, habitually resident in Pales-
tine on that date, might apply for Palestinian Citizenship.” Approximately thirty-
eight thousand people were granted Palestinian citizenship under the proclama-
tion, mostly Jews.*

Under the Lausanne Treaty, the recognition and codification of Palestinian
nationality was consistent with international law: it attached to a majority
population that was genuinely and intrinsically linked to a defined territory
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with specified borders, and was passed through blood, residence, or birth on
the territory (jus soli, jus domicilii or jus sanguinis).”” It was consistent with the
customary law that inhabitants found on a territory when there is a change of sov-
ereignty should automatically acquire the nationality of the successor state.?® The
Palestine Citizenship Order, however, varied key terms of the treaty and sought
to incorporate terms of the Balfour Declaration that discriminated against native
Palestinians and in favor of immigrant Jews. The total population meeting the
criteria of the Palestine Citizenship Order numbered 847,000 people. This popula-
tion included, however, the foreign residents—mostly immigrant Jews—who had
immigrated to Palestine between 1920-22 and obtained citizenship under the 1922
British proclamation.”

The Balfour Declaration and the Claim of Jewish Nationality under
British Mandate

As is well known, Britain incorporated the Balfour Declaration in its mandate
on Palestine, an incorporation that the League of Nations de facto accepted. The
mandate preamble essentially restated the Balfour Declaration, while Article 2
stated: “The Mandatory shall be responsible for placing the country under such
political, administrative and economic conditions as will secure the establishment
of the Jewish national home, as laid down in the preamble, and the development of
self-governing institutions, and also for safeguarding the civil and religious rights
of all the inhabitants of Palestine, irrespective of race and religion” The Balfour
Declaration was incorporated into the mandate and set the stage for a two-tiered
system of rights in Palestine, but it did not mention a Jewish state.*® Setting aside
the intentions of Zionists within the British government—whose views cannot
“control” the plain language of the declaration—a discriminatory nationality
system based on race and/or religion was manifestly illegal under international
law even as it stood at the time.*" In order to be consistent with international law,
the Balfour Declaration must be interpreted as a proposal to provide for Jews a
“home” in Palestine, but not a Jewish homeland, or Jewish state. This interpretation
is affirmed by the language of the declaration itself and the history of its incorpo-
ration, Britain’s preexisting obligations under the League of Nations Charter, the
mandate’s provision on minority treaties, and conformance with existing interna-
tional law.” Moreover, Britain recognized repeatedly in government letters, state-
ments, and actions that it intended to provide a sanctuary for Jews in Palestine
without violating the rights of Palestinian Arabs or the rights of Jews in any other
country in the world.**

Thus, despite the language of the Balfour Declaration and the inconsistent
commitments of the British in exercising its the mandate, neither Balfour nor the
terms of the Palestine Mandate itself disturbed the recognition of Palestine nation-
ality as established in the Treaty of Lausanne. Nor did these instruments establish
a Jewish nationality cognizable under international law.
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THE UN AND THE QUESTION OF PALESTINIAN
NATIONALITY

Resolution 181 (1947)

United Nations Resolution 181, passed on 29 November 1947, is often considered
the key legal document that affirmed Zionist and Palestinian claims to statehood
by calling for the creation of a Jewish and Arab state in Palestine. However, a care-
ful reading of this resolution and its drafting history reveals that it does not affirm
a claim to nationality status for the Jewish people.

To start with, it is important to note that Resolution 181 was a General Assembly
(GA) resolution, not a Security Council resolution, and under the UN Charter,
the GA merely makes recommendations to the parties but has no authority to
divide territory or enforce any kind of obligation on states or peoples.’** The UN
Secretariat issued an interpretation stating that Resolution 181 “had no obligatory
character whatsoever”*

Second, it is important to understand the actual provisions of UN Resolution
181. On the nationality question, it is true that the British, in incorporating the
Balfour Declaration into the mandate, had given preference in permitting immi-
gration and granting Palestinian citizenship to Jews who had entered and remained
illegally during the mandate period. However, the Jews given citizenship under the
Palestine Citizenship Order and the 1922 Proclamation were those actually resid-
ing in Palestine, not outside it. Resolution 181’s recognition of a “Jewish” and an
“Arab” state did refer to religious and racial criteria to identify territorial division,
but referred to both peoples as the “two peoples of Palestine.” The Partition Plan
stated that “Palestinian citizens residing in Palestine . . . as well as Arabs and Jews
who, not holding Palestinian citizenship, reside in Palestine. . . shall, upon the rec-
ognition of independence, become citizens of the State in which they are resident
and enjoy full civil and political rights”*® In other words, the Plan’s principle was
that regardless of religion, Palestinian citizens residing in the Arab state would
become citizens of that Arab state, while Palestinian citizens residing in the Jewish
state would become citizens of the Jewish state.”” Finally, Resolution 181 required a
one-year period of UN supervision prior to recognition of independence of either
state, during which time both states had to incorporate constitutions that provided
for equal rights for all citizens with no discrimination.” Thus, the Partition Plan, as
detailed in Resolution 181, did not authorize either state to institutionalize superior
rights for any religious or racial group.

In sum, up until 1948, the nationality law incorporated in the Lausanne Treaty,
Palestinian citizenship (with the exception of naturalization provisions in the
1925 Palestine Citizenship Order), and Resolution 181 as applied to Jews and
Palestinians living in Palestine largely conformed to the requirements of inter-
national law. Despite the preferential naturalization terms given to immigrant
Jews during the British Mandate rule, the state of the law of nationality as applied
to Palestine was that it granted equal nationality to all who lived in the territory
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and qualified for it on the basis of either prior recognized Palestinian national-
ity or their residency in Palestine (or both), but not simply based on their ethnic
or religious affiliation.

UN Resolution 194

The next critical instrument to consider on the question of nationality is UN
General Assembly Resolution 194 of December 11, 1948.* Although Resolution
194 is commonly considered the main UN resolution on the rights of Palestin-
ian refugees, its reference to refugees relates directly to the United Nation’s view
of Palestinian nationality as it stood by 1948. In passing Resolution 194, the GA
framed the rights of Palestinian refugees in the context of their national claims;
established the UN Conciliation Commission on Palestine (UNCCP) with a very
broad mandate to resolve both the conflict and the massive refugee problem;
defined the refugees “persons” for whom the UNCCP would provide “interna-
tional protection”; and in paragraph 11, set out a legal formula for resolving the
refugee problem.” Although there is no definition of “Palestine refugee” incor-
porated in the language of Resolution 194, the drafting history and subsequent
UN Secretariat interpretations clarify exactly which people were defined by the
term. The UNCCP’s authoritative analysis of Paragraph 11 of Resolution 194 states
that “the term ‘refugees’ applies to all persons, Arabs, Jews and others who have
been displaced from their homes in Palestine” The UN legal advisor note to the
UNCCEP, issued on April 9, 1951, defined the categories of Palestinian refugees cov-
ered by the terms of Resolution 194 as:

1. Persons of Arab origin who, after 19 November 1947, left territory at present
under the control of the Israel authorities and who were Palestinian citizens
at that date;

2. Stateless persons of Arab origin who after 29 November 1947 left the
aforementioned territory, where they had been settled up to that date;

3. Persons of Arab origin who left the said territory after 6 August 1924 and
before 29 November 1947 and who at that later date were Palestinian
citizens; and

4. Persons of Arab origin who left the territory in question before 6 August
1924 and who, having opted for Palestinian citizenship, retained their
citizenship up to 29 November 1947.

In other words, the Resolution 194 definition of Palestine refugee as understood
by the UN drafters meant the entire group of persons who were covered by the Pal-
estine nationality law of 1924, emanating from the Lausanne Treaty. These were all
habitual residents and citizens of Palestine defined as such by operation of these
laws, as well as their descendants. Most important, this definition corrected the
inconsistent changes made to the Lausanne Treaty provisions by the 1925 British
Palestine Citizenship Order, which excluded Palestinians entitled to jus sanguinis
or jus soli nationality who were either born abroad or residing abroad and unable



200 DECOLONIZING BEYOND PARTITION

to perfect their citizenship due to the discriminatory terms set in the Order. It
covers all “persons” eligible for Palestinian nationality as determined by the Treaty
of Lausanne.

1948: ISRAEL'S REDEFINITION OF NATIONALITY
AND CITIZENSHIP IN PALESTINE

The Law of Return (1950) and the “Nationality Law” (1952)

Israel came into being on May 14, 1948 with a Declaration of Independence claim-
ing that the new state would guarantee equal rights for all its citizens without
discrimination.” However, shortly afterwards, Israel passed a series of laws that
not only affected the rights and interests of the indigenous Palestinians to their
property, but also permanently affected their legal connection to their homeland
and purported to strip them of their nationality.* At the same time, the laws gave
sweeping rights to Jews around the world who had neither the prior territorial
connection or the “genuine link” to the country (jus soli or jus sanguinis) that inter-
national law recognizes as necessary for conferring nationality.”” As noted earlier,
a religious identity or ancient historical claim is not sufficient to grant nationality
as an international legal matter.*¢

Concerning the status of those who would be citizens of the new state, Israel
passed two separate laws on nationality/citizenship. The first was the 1950 Law of
Return (passed on July 5, 1950 and subsequently amended several times), which
provides that “every Jew has the right to come to this country [i.e., Israel] as an
oleh” (i.e., as a Jewish immigrant moving to Israel).*” Immigration to Israel under
the Law of Return is exclusively reserved for Jews, and all Jews around the world
can automatically become “Jewish nationals” and part of the Israeli state.* No con-
nection to the territory is required under the Law of Return, only that the immi-
grant be Jewish.*

The second law is officially translated into English as the “Nationality Law” of
1952, but this is an erroneous translation as this law does not relate to nationality
as legally understood, but to citizenship as determined exclusively on the basis of
Jewish religious affiliation.”® It was passed on July 14, 1952 and has remained cen-
tral to Israel’s definition of who is entitled to nationality. Two main provisions of
this law are relevant to this discussion; the provisions on “acquisition of national-
ity” and “loss of nationality”

The Nationality Law specifies four methods for obtaining “Israel nationality”:
return (for Jews only, under the 1950 Law of Return, even for Jews who entered
or were born in the country before the state’s establishment); residence in Israel;
birth; or naturalization.”® Since the first method governed the acquisition of
nationality by Jews only, non-Jews had to qualify under one of the other three
methods. To qualify through residence, a person had to be an inhabitant of Israel
and registered with Israeli authorities by March 1, 1952 under the Registration of
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Inhabitants Ordinance of 1949; and they had to have remained as “inhabitant[s]
of Israel” from the day Israel was established until the day the Nationality Law
was passed, or they had to be able to demonstrate that they had entered legally
during that time.>> Not surprisingly, none of the 750,000 Palestinian refugees who
were outside the country during the required residency period were able to satisty
these conditions.” Many of those Palestinians remaining in the country were also
unable to satisfy the conditions since they had left the territory that became Israel
at any time before the law was passed, or had been unable to meet the registra-
tion requirements. Another provision in the 1952 Nationality Law stated that only
children born in the country of an Israeli national father or mother could become
Israeli nationals.” Thus, the children of those Palestinians who remained but could
not meet the registration requirement (and thus could not become “Israel nation-
als”) were effectively denationalized and became stateless as a matter of common
interpretation of the international legal definition.

Israel’s Nationality Law of 1952 also has an explicit denationalization provision.
The law retroactively repealed the Palestinian citizenship that had been granted
under the Palestine Citizenship Orders of 1925 to May 14, 1948, the date that Israel
was declared a state. Under its “Loss of Nationality” section, the law states, “Any
reference in any provision of law to Palestinian citizenship or Palestinian citizens
shall henceforth be read as a reference to Israel nationality or Israel nationals”*
Thus all Palestinians who could not meet the stringent requirements for obtaining
“Israel nationality” became stateless under Israeli law, a conclusion affirmed by
decisions of the Israeli courts.”

As a matter of international law, the Israeli law repealing the Palestine citizen-
ship law and replacing it with one that denationalized the vast majority of Pal-
estinians in 1952 was an illegal act. It violated two fundamental customary law
principles: first, that all habitual residents of the territory of a state that succeeds
another must be granted citizenship in the new state; and second, that no state can
“arbitrarily” denationalize habitual residents of its state on the basis of protected
grounds such as race, religion, ethnic, or national origin.*®

“Israel” Nationality, Jewish “Nationality,” and Two-tiered
Israeli Citizenship

What is little understood about the so-called Israel Nationality Law is that it cre-
ates a legal fiction: in fact, there is no such thing as “Israel nationality,” as even
the Israeli High Court itself has confirmed.” Israeli law, official institutions, and
records do not recognize an “Israel nationality” status. The Israeli Population Reg-
istry lists over one hundred nationalities; no “Israel nationality” is listed.® The
only “nationality” to which the state’s rights and privileges are attached is “Jewish
nationality”® Jewish nationality is restricted to those qualifying under the 1950
Law of Return (i.e., the global community of Jews seeking to exercise aliya) and its
specific amendments relating to olim, or Jews immigrating into Israel. Thus, the
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so-called “Nationality Law” of 1952 is in reality a citizenship, not a nationality law,
as it defines who can obtain citizenship in Israel and how.®

The Law of Return and the Nationality Law thus set up a two-tiered system for
acquiring Israeli citizenship: one for Jews anywhere in the world, who are deemed
“nationals” of Israel and can automatically become citizens (through the Law of
Return); and another for non-Jews, who can become citizens (through the other
routes specified in the “Nationality Law”—residence, birth, or naturalization), but
because they are not Jewish, can never achieve the superior rights available only
to Jewish nationals.®®

The superior rights that only Jewish nationals can enjoy include the exclusive
rights to use, develop, reside on, and alienate the approximately 95 percent of the
lands expropriated by Israel from Palestinians under a series of laws passed from
1948 onwards and codified in the Absentee Property Law.®* These homes, lands,
and public and agricultural areas were seized from Palestinians and converted
into a land bank “owned” and operated by the Jewish National Fund and its affili-
ates as “Israel Lands” that remain exclusively for the use and enjoyment of Jews.*
The discriminatory land laws and seizure of Palestinian land, the establishment
of exclusive “Jewish-only” communities with superior housing rights, and Jewish
settlements in the West Bank and Gaza have been legalized with the sanction of
the Israeli Supreme Court.® The Absentee Property Law and its amendments are
thus directly related to the distinction between “citizens” and “nationals” under
Israeli law. However, Israel’s granting of two-tiered “citizenship” under its “nation-
ality” law violates customary rules on nationality that have become increasingly
well settled since 1948.%7

As an international legal matter, Israel could not define as its nationals
persons who were nationals of other states with no connection to the territory,
particularly if doing so did not require the specific consent of the individual for-
eign nationals and their states. The ICJ’s decision in the Nottebohm case in 1955
simply restated and interpreted the well-established principle discussed earlier
that from the perspective of international law, a state’s granting of nationality must
be based on some close connection between the state and the individual, and that
decisions on nationality are not solely within the domestic purview of states.®®
In the Nottebohm case, contested between Guatemala and Lichtenstein, the ICJ
established that a state cannot simply confer its nationality on persons of foreign
nationality living in other states absent a close connection between the person and
that state, even if the person accepts the nationality status.® Long before 1948, the
question of who is a national was no longer within the sole discretion of states, and
a conferred status of nationality could be denied international recognition if the
requisite factors constituting a “genuine link” were missing.

This prohibition on granting nationality to those not resident in the country
because of their religion or ethnicity is an ongoing, or “continuing” breach of
international law since its consequences remain unredressed today. Continuing
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breaches require laws to be amended to conform to international criteria, in
this case, by granting nationality status to Palestinians who have been deprived
of nationality, and implementing the right of return to denationalized Palestin-
ians who were expelled from their homes and lands.” Although there are limited
mechanisms that could address and provide remedies for the denial of return,
deprivation of nationality, and dispossession, understanding the law suggests both
how Palestinian rights should be framed and which Palestinians must be part of
any final peace agreement.

It is thus important to emphasize that, as a matter of international law, Jewish
claims of nationality and self-determination must be clearly distinguished from
the claims of Israeli Jews to nationality and self-determination.” Israel proclaimed
her state on behalf of “the Jewish people,” a definition that grants rights to and
within the state on an extraterritorial basis to Jews living anywhere in the world.
Israel enacted its citizenship law of 1950 to grant “nationality” to Jews only. How-
ever, the people entitled to national status in the “Jewish state” defined under GA
Resolution 181 included both Jews and Palestinians already residing in the terri-
tory, all of whom were to be granted equal rights under a constitution that was to
be in force in both new states prior to UN recognition.”

The United Nations, including its treaty bodies and the ICJ, has consistently
called preferences for Jews under Israeli citizenship, property, and other laws a
violation of the UN Charter and human rights treaties.” In other words, outside of
Israel, there has been no international legal recognition of the “Jewish people” as a
nationality concept that grants self-determination rights to Jews living outside of
Israel. Nor is there legal support for the premise that Israel has a right to maintain
a legal-preferencing system that grants superior rights to Jews as against other
citizens of the Israeli state.”

In 2018, Israel passed a new law on nationality and citizenship, the Jewish
Nation-State Basic Law, which clarifies in unambiguous terms the identity of Israel
as a nation-state exclusively for and of the Jewish people.”” It is important to under-
stand that the Nation-State Law is different from the Nationality Law and the Law of
Return, in that it is a “basic law;” which in Israel is the equivalent of a constitutional
provision.” The 2018 Jewish Nation-State Basic Law states: “The Land of Israel is
the historical homeland of the Jewish people, in which the State of Israel was estab-
lished . . . . the State of Israel is the nation-state of the Jewish people””” There are
three main aspects to this law of significance to Palestinian national rights. First
is the provision that self-determination in Israel belongs exclusively to the Jewish
people. This provision formally entrenches state discrimination against non-Jews,
and particularly Palestinians, who today comprise 20 percent of the population
within Israel. It formalizes the legal status of Palestinians as second-class citizens,
that is, citizens who are not entitled to equal civil and political rights in the state.

Second is the establishment of Hebrew as the official language of Israel and the
commitment to promoting only Jewish symbols and Jewish culture both within
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Israel and in Jewish communities worldwide.” This provision reverses the long-
standing status of Arabic as an official language along with Hebrew.

Third is the explicit promotion of Jewish settlement as a “national value” that
the state will “encourage and promote””’ This provision legitimizes the Israeli
settlement project in the Occupied Territories and East Jerusalem, which has
independent international consequences from the issues of nationality. That is,
aside from an act of formal annexation of occupied territory, which is uncontro-
vertibly illegal under international law, the extension of the Nation-State Law to
the Occupied Territories formally entrenches an apartheid system.** The crime
of apartheid involves policies and practices of “racial discrimination . . . based
on race, colour, descent, or national or ethnic origin” for purposes of domina-
tion or systemic oppression by one group against another.®' The Nation-State Law
expressly declares the intent to discriminate against Palestinians in every field,
establishing preferential rights for Jews and Jewish settlers, and another lesser set
of “rights” for Palestinians and Arabs in Israel. The law legitimizes discrimination
in citizenship, language, culture, land ownership and use, and every other sphere
of public and private life.*?

Israel “Nationality” and the Palestinian Right of Return

As explained above and as has been discussed by various scholars, Israel’s law of
nationality was as much directed at attracting the largest number of Jewish migrants
into Israel as it was at preventing Palestinians from claiming their political rights
to return to their home. Its passage in the Israeli Knesset in 1952 does not, from
an international legal point of view, abrogate UN Resolution 194, the customary
international law norms on which that resolution rests, nor the laws pertaining to
the rights of refugees and forcibly displaced persons more generally.®

Since their forced departure and expatriation from their homeland by Israel,
Palestinian refugees have continuously asserted that they have a legal right, popu-
larly referred to as the “right of return?” Israel has contested the legal basis for this
right on a number of grounds, including that it did not forcibly expel Palestinians,
and that as a sovereign state it has the right to define who is entitled to enter its
borders and who can remain.* From an international legal point of view, Israel’s
position on each of its key arguments is either weak or simply without merit.*
In general, the right of return represents a complex, interrelated set of rights
grounded in distinct bodies of treaty and customary international law. For this
discussion, however, the most important and relevant argument on right of return
relates to the right of an individual to return to his place of origin or nationality.*

Two core human rights treaties ground the critical aspects of the right of return,
and are at the heart of the contest over whether Palestinians have such a right: the
International Covenant on Civil and Political Rights (ICCPR), and the Conven-
tion on the Elimination of Racial Discrimination (CERD). The ICCPR states in
Article 12(4) that “no one shall be arbitrarily deprived of the right to enter his own
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country”® This language raises questions about the meaning of the phrase “his
own country.” Does it apply to someone who is a national of the country, someone
who is a refugee, someone who was born outside “his” country, or to individuals
in all these situations? The drafting history of this provision shows that the draft-
ers rejected proposals to replace “his country” with “the country of which one is a
national” because they wanted to include “those persons who under domestic law
enjoy a right to ‘return’ or reside in a country even though they are not nationals
of that country” The drafters also chose “enter” over “return” in order to ensure its
application to those who were nationals or citizens of the country but had never
lived there.®

The other ambiguous term in ICCPR 12(4) is “arbitrarily” The drafting history
reflects that “arbitrary” was used with a specific meaning.* The UN Study of the
Right of Everyone To Be Free from Arbitrary Arrest, Detention and Exile differ-
entiated “arbitrary” under international law from “illegal”; that is, an act could be
legal under domestic law but would be arbitrary if it were discriminatorily applied
or were otherwise incompatible with international norms.” There is legal con-
sensus that an act such as denationalization, even if it conforms to domestic law,
is arbitrary and thus prohibited if it violates principles of international law." “For
international law purposes, states do not enjoy the freedom to denationalize their
nationals in order to expel them as ‘non-citizens.”**

The CERD’s provision on return is found in Article 5(d)(ii), which requires
states to prohibit and eliminate racial discrimination “in all its forms,” and
requires them to “guarantee the right of everyone, without distinction as to race,
colour, or national or ethnic origin, to equality before the law, notably in the enjoy-
ment of . . . the right to leave any country, including one’s own and to return to
one’s country.” The CERD’s provision on right of return also prohibits a state from
establishing citizenship/nationality criteria that discriminate on these grounds. A
state cannot prohibit someone from entering “his country” on the basis of race,
nationality, or ethnic origin. The near-universal ratification of these instruments
has now bound most states to the right as a matter of treaty.

In 1961, the UN Convention on the Reduction of Statelessness was adopted,
which prohibits depriving anyone of nationality on the basis of race or ethnicity,
religion, or political opinion.” In 1963, the UN Subcommission on Prevention of
Discrimination and Protection of Minorities produced Draft Principles on the
Right to Leave and Return. Section II of these principles states: “Everyone is enti-
tled, without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth, marriage or
other status, to return to his country; no one shall be arbitrarily deprived of his
nationality or forced to renounce his nationality as a means of divesting him of the
right to return to his country; no one shall be arbitrarily deprived of the right to
enter his own country”* The Draft Principles informed the UN drafters and led
to the adoption of the language in Article 12 of the ICCPR. One of the astonishing
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features about the highly fractious debate on the right of return is that it questions
a right that was almost universally accepted as state practice, though not codified
until the first international humanitarian law treaties were drafted in the first part
of the twentieth century.” But lack of codification did not affect state practice on
individual return or organized repatriation, both of which occurred in every part
of the globe long before the first treaties incorporated the principles, and without
serious question about the underlying right of the individual returnee.

When one carefully examines the nature of the challenge to the right of
return, one can conclude that the only serious attack on it as a principle or prac-
tice is in its application to the Palestinian refugees. The international community
has never legitimized any other states’ denial of its nationals the right to return
to their homes on the basis of race or religion, even though many states perse-
cute their nationals such that the latter are unable or unwilling to return.” It is
sufficient to conclude here that the right to return to one’s country is expressly
recognized in most international and regional human rights instruments, and UN
bodies have, on numerous occasions, asserted such a right. This, along with recent
state practice, has led to the formation of a norm of customary international law
that assures that an individual outside their own country has the right to return
to it.”

THE OSLO PEACE PROCESS AND PALESTINIAN
NATIONALITY

With the occupation of the West Bank and Gaza Strip in the aftermath of the
1967 war, Israel created a separate set of laws, primarily through military orders,
in the Occupied Territories to avoid bestowing citizenship rights on the Palestin-
ian residents of these areas. While it was extending military occupation rules to
Palestinians, Israel began its settlement project and extended Israeli domestic laws
to the settlers in both the West Bank and Gaza. Palestinian residents in the West
Bank and Jerusalem were allowed to retain the Jordanian nationality that Jordan
had extended to Palestinians after the 1948 conflict, while those in Gaza were given
Egyptian laissez-passer.®® At the same time, Israel implemented various mecha-
nisms for maximizing Israel’s control over the land through settlement construc-
tion, land confiscation, and military control.

Three months after the 1967 conflict, in September 1967, Israel conducted a
population census. The census counted the 954,898 Palestinians physically present
in the West Bank and Gaza at the time, but did not include the at least 270,000
Palestinians who were absent, either because they had fled during the conflict or
were abroad for other reasons.” Based on its census, Israel created a population
registry and refused to recognize the right of those who were absent to return
home. Palestinians registered on the census were granted resident status and
the right to reside in the territory under military occupation, but Israel did not
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confer any political rights on them. Any Palestinian who was not registered in
the population registry could acquire residency only through a prescribed family
reunification procedure.'® This process was complex, prolonged, and often unsuc-
cessful—and has become even more so today. Applications languish in the system
for years. Until 1995, residents who remained outside the territories for more than
six consecutive years had their residency revoked by Israel.' Moreover, Palestin-
ian residents of Jerusalem who travel abroad to study, work, or for other reasons
are routinely stripped of their residency under a law that requires them to main-
tain their “center of life” in Jerusalem. The center of life law does not apply to Jews.
About one hundred thousand Palestinians have lost their Jerusalem residency in
this way.'®

The Oslo Peace negotiation process seemed to signal the possibility that
Palestinians would finally achieve at least a partial implementation of their right
to return and some semblance of statehood. The signing of the Declaration of
Principles between Israel and the Palestine Liberation Organization (PLO) in 1993
accompanied a formal recognition by the PLO of Israel as a state and a concomi-
tant recognition of the PLO’s legitimacy by Israel. Israel’s official recognition of the
PLO as the legitimate representative of the Palestinian people seemed to imply rec-
ognition of their right to self-determination. However, the Oslo process precluded
any rights-based solution for the Palestinians, and had limited, if any, reference to
Palestinian refugee rights.'®

Although the past twenty-five years have not brought about an end to Israeli
occupation, they have ushered in the establishment of a Palestinian Authority
(PA) that in fits and starts has attempted to build the legal and economic basis of a
Palestinian state in the West Bank and Gaza. The Oslo agreements gave the PA the
authority to issue both identity cards and passports for Gazans and West Bankers,
but only with the permission of Israel.'* The PA was also able to grant permanent
residence to persons residing in the West Bank and Gaza, as well as to limited
categories of Palestinians returning from abroad, but again only with permission
of Israel.'” The Oslo agreements also defined who were West Bank and Gaza “citi-
zens” for purposes of voting.'”

In 1997, the Palestinian Legislative Council passed the Palestinian Basic Law,
intended to provide a temporary constitution until an independent Palestinian
state could be established with a permanent constitution. The Basic Law was rati-
fied by President Yasser Arafat in 2002, and has been amended twice (in 2003 and
2005).'” However, the Basic Law addresses Palestinian nationality or citizenship in
very limited fashion in three articles: 1, 4 and 7. Article 1 defines Palestine as “part
of the larger Arab world, and the Palestinian people are part of the Arab nation.
Arab unity is an objective that the Palestinian people shall work to achieve” In
other words it defines Palestinian identity as synonymous with “Arab” identity.
Article 7 states that “Palestinian citizenship shall be regulated by law.”'* Presum-
ably, the “nationals” entitled to become citizens of the Palestinian state would
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be those whose nationality was redefined under the Palestinian Basic Law, but
that law makes no reference to Palestinian nationality as internationally defined.
Absent such a reference, it is unclear whether the language of Article 1 of the Basic
Law is intended to cover only those Palestinians residing within the 1967 bor-
ders of the West Bank and Gaza, or the global population of Palestinians entitled
to Palestinian nationality as discussed earlier. Moreover, the PA has legitimacy to
govern only approximately 30 percent of the global Palestinian population that
voted for it—and even this is questionable, as it has long exceeded its term of office
and has been replaced in Gaza by the Hamas government. Thus, the question of
who is meant by the reference to the “Palestinian people” is ambiguous and highly
contentious, both as a matter of politics and a matter of international law.

There have been two attempts at drafting a Palestinian citizenship law: one by
the PA, and one on behalf of the PLO. In 1995, the Palestinian Ministry of the Inte-
rior drafted a citizenship law that was based on the 1925 Palestinian Citizenship
Order and the 1954 Jordanian Citizenship Law. “In its twenty-five articles, the draft
defined who is a Palestinian, fixed the modes of citizenship acquisition, naturaliza-
tion, revocation and repatriation, covered issues such as the citizenship of spouses
and children, and contained other provisions that normally exist in the citizenship
legislation of independent States”'* This bill was was not publicly disseminated
and was never taken up for deliberation by the Palestinian Legislative Council.

In 2012, a citizenship law was also drafted for the PLO.""° The draft law incor-
porated a sophisticated legal understanding of the international legal underpin-
nings of Palestinian nationality. It recognized the conferment of nationality on the
basis of eligibility stemming from the Treaty of Lausanne provisions and the indi-
vidual choice to acquire (or reacquire) Palestinian nationality. Its basic “rule” for
nationality states: “Palestinian citizens are those persons who acquired or had the
right to acquire Palestinian nationality as of 6 August 1924, the date on which the
Treaty of Lausanne that was signed by Britain . . . and Turkey . . . came into force
whereby Palestine ceased to be part of the Ottoman Empire. In addition, this Draft
Law is based on factors that have emerged since the signing of the said treaty;
such factors can be found in international law and comparative nationality law!"!
The draft law conferred citizenship on three general categories of people (while
also breaking those into various subcategories): inhabitants of the West Bank
and Gaza, refugees from Mandate Palestine, and Israeli inhabitants. The law was
circulated among a few international experts for commentary and discussed inter-
nally within the PLO and certain members of the PA, but never tabled for debate
by the Legislative Council. The effort to finalize and pass the citizenship law was
stymied by the complex and fraught political and legal issues involved. The draft
law, however, represented an initiative to conform a future Palestinian citizenship
law with international legal standards and the international status of Palestinian
nationality. A precise definition of Palestinian nationality remains as crucial under
current conditions as ever, as it would identify the “nationals” to whom the right
of return would apply.
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RIGHT OF RETURN, ISRAEL’S NATIONALITY LAWS,
AND PALESTINIAN NATIONALITY TODAY

So, from an international law point of view, what is the status of Palestinian nation-
ality today, and what relevance does that have to the right of return? On the one
hand, there is an argument that Palestinians continue to retain Palestinian nation-
ality to the present. This is based on the historical and legal facts described in this
chapter, including that Israel’s revocation of Palestinian citizenship and denatural-
ization of Palestinians was illegal, and its denial of Palestinian return is also illegal.
This argument rests on the claim that Israels illegal acts and laws that violate inter-
national norms do not affect Palestinian nationality as a matter of international
law, and that Palestinian nationality is unbroken today, despite the inability of the
majority of Palestinians to return to their homes.

Israel is a party to the major treaties that ground the right of return: the Fourth
Geneva Convention, the ICCPR and ICERD.!" Israel’s massive denationalization
of Palestinian Arabs on the basis of their national/ethnic origin was a violation of
law at the time it occurred, and Israel remains bound today, despite the long pas-
sage of time, to remedy the denationalization and expulsion by implementing the
right of return. UN General Assembly and UN Security Council resolutions over
decades affirm and reaffirm the right of return for refugees to their homes in every
part of the world."”® From state and international practice alone, it is evident that
under international law, refugee return is the rule, and nonrecognition of Palestin-
ian refugees’ right to return is the aberration."*

On the other hand, there is the argument that Palestinians lost their nationality
in 1948 and those unable to meet the criteria of Israel’s Nationality Law became
stateless."® My contention is that Palestinians are stateless nationals, and framing
Palestinians as only refugees or stateless persons is the weaker argument, both
legally and in terms of its consequences for Palestinians, in particular with regard
to the right of return. The argument that Palestinians are stateless does have the
advantage of triggering UN High Commissioner for Refugees (UNHCR) protec-
tion under the two conventions on stateless persons, but this is irrelevant in the
Arab states, which are not parties to either of these treaties, and which explicitly
prohibit UNHCR from providing protection to Palestinians through memoranda
of understanding with state governments.''® In the Western states, this is also only
marginally helpful as UNHCR has not actually taken significant steps to advance
the rights of Palestinians as stateless persons.'"’

From an international legal point of view, Palestinian nationality remains intact
today, and their right of return is based squarely on their rights as nationals of
Palestine, not only as refugees. Moreover, there is no parallel legal authority for a
claim of Jewish nationality that negates Palestine national rights. Jews claim the
right to return on the basis of historic religious claims to Palestine that are not
cognizable under the international law of nationality, as religion and ancient “his-
toric” claims are not “genuine links” for the purpose of nationality recognition. For
Palestinians who have acquired a second citizenship, dual nationality is also no
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barrier to a right of return, as most Jews in Israel have Israeli and a second citizen-
ship. The strongest claim for right of return is based on Palestinians as nationals,
not as stateless persons and not just as refugees, and should be clearly framed
around the language of and principles underlying the Lausanne Treaty provisions
from which Palestinian nationality stems. Palestinian nationality is not under-
mined by any aspect of Resolution 181, Resolution 194, or Israel’s Nationality Law.

Nevertheless, fashioning a nationality law for Palestinians remains a compli-
cated proposition in the two-state scenario. The multiple categories of Palestinians
that must be taken into account in order to craft an equitable and legally justified
Palestinian nationality law make this an exceedingly daunting task. Just within
a Palestinian state that would include the West Bank, Gaza, and East Jerusalem,
there are multiple categories to consider: “the inhabitants of East Jerusalem, refu-
gees who were expelled from the territory of Israel since 1948 and settled in the
West Bank or Gaza, West Bankers or Gazans who lost their residence in these
two areas at any point since 1925 and were prevented by Britain (1917-1948) or by
Israel (since 1967) to return, and Jewish-Palestinian natives of the West Bank or
Gaza who lost their residence therein since 19487 The definition of nationality
must also consider each category in the diaspora, including those with citizenship
in Jordan and elsewhere who would be considered dual nationals, and refugees
across the Arab world who are also Palestinian stateless nationals.

In the current climate, there is no serious prospect of implementing a citizen-
ship law to codify Palestinian nationality for Palestinians outside Israel—whether
in the West Bank, Gaza, the Arab world, or elsewhere in the diaspora. The PLO
and PA have recognized, in the citizenship laws they have drafted and considered,
that in the absence of independence accompanying statehood recognition, a Pal-
estinian citizenship law remains aspirational. Although the right of return for
Palestinians per se can be implemented in the absence of such a law, this is also
unlikely under the current political conditions, particularly since passage of the
Israeli Nation-State Law and the seeming official consensus that a two-state solu-
tion is still the only option. Ironically, Israel’s passage of the Nation-State Law and
its declaration that it intends to fully annex the West Bank make it evident that
it has no intention to allow the establishment of any semblance of a Palestinian
state. The right of return for all Palestinians no matter their location, and to their
original homes and lands, is not acknowledged in the political discourse either.

If in a future changed political context it would be possible to contemplate a
Palestinian nationality in a single state that would include equal citizenship with
Jews in Israel, the “nationality” distinctions under current Israeli law would need
to be repealed along with the denationalization provision of the 1950 Nationality
Law and the Nation-State Law in its entirety. Palestinians in the West Bank and
Gaza and all those in the diaspora could be included by applying the provisions
of the Lausanne Treaty. In that sense, the general definition of who is a Palestin-
ian is a simple one: all those who can claim nationality by jus sanguinis and/or
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jus soli as fixed on August 6, 1924 by the terms of the Lausanne Treaty, and all
their descendants, are nationals of Palestine with the right to return to their homes
and the right to obtain restitution and other compensation as recognized under
international law.
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